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MORGAN STANLEY MORTGAGE CAPITAL INC.
(Lender)

-and -

UNITED STATES OF AMERICA
(Tenant)

-and -

BOYER AIRPORT CENTER III, L.C.
(Landlord)

SUBORDINATION, NON-DISTURBANCE
AND ATTORNMENT AGREEMENT

Dated:  July 26, 2004

Location: 1020 North Flyer Way
Salt Lake City, UT 84116

Section:

Block:

Lot:

County:  Salt Lake

PREPARED BY AND UPON
RECORDATION RETURN TO:

PIRCHER, NICHOLS & MEEKS
1925 Century Park East, Suite 1700
Los Angeles, CA 90067

Attention: Chad W. Buelow, Esq.
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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT
AGREEMENT (the “Agreement™) is made as of July 26, 2004, by and among MORGAN
STANLEY MORTGAGE CAPITAL INC., a New York corporation, having an address at c/o
ARCap Servicing, Inc., 5605 North MacArthur Boulevard, Suite 950, Irving, Texas 75038
(“Lender”), FEDERAL AVIATION ADMINISTRATION, having an address at ¢/o Federal
Aviation Administration, Northwest Mountain Region, 1601 Lind Avenue, S.W_., Renton,
Washington 98055-4056 (“Tenant”), and BOYER AIRPORT CENTER III, L.C., a Utah limited
liability company, having an address at 90 South 400 West, Suite 200, Salt Lake City, Utah
84101 (“Landlord”).

RECITALS:

A. Lender is the present owner and holder of a certain Deed of Trust and
Security Agreement (the “Security Instrument”) dated as of July 26, 2004, given by Landlord to
Lender which encumbers the fee simple estate of Landlord in certain premises described in
Exhibit A attached hereto (the “Property”) and which secures the payment of certain
indebtedness owed by Landlord to Lender evidenced by a certain promissory note dated July 26,
2004, given by Landlord to Lender (the “Note™);

B. Tenant is the holder of a leaschold estate in a portion of the Property under
and pursuant to the provisions of a certain lease dated September 4, 2003 between Landlord, as
landlord and Tenant, as tenant (the “Lease™); and

C. Tenant has agreed to subordinate the Lease to the Security Instrument and
to the lien thereof and Lender has agreed to grant non-disturbance to Tenant under the Lease on
the terms and conditions hereinafter set forth.

AGREEMENT:

For good and valuable consideration, Tenant, Lender and Landlord agree as
follows:

1. SUBORDINATION. The Lease and all of the terms, covenants and
provisions thereof and all rights, remedies and options of Tenant thereunder are and shall at all
times continue to be subject and subordinate in all respects to the terms, covenants and
provisions of the Security Instrument and to the lien thereof, including without limitation, all
renewals, increases, modifications, spreaders, consolidations, replacements and extensions
thereof and to all sums secured thereby and advances made thereunder with the same force and
effect as if the Security Instrument had been executed, delivered and recorded prior to the
execution and delivery of the Lease.

2. NON-DISTURBANCE. If any action or proceeding is commenced by
Lender for the foreclosure of the Security Instrument or the sale of the Property, Tenant shall not
be named as a party therein unless such joinder shall be required by law, provided, however,
such joinder shall not result in the termination of the Lease or disturb the Tenant’s possession or
use of the premises demised thereunder, and the sale of the Property in any such action or
proceeding and the exercise by Lender of any of its other rights under the Note or the Security

671623 2.DOC
- 2 BK 9024 PG 5169



Instrument shall be made subject to all rights of Tenant under the Lease, provided that at the time
of the commencement of any such action or proceeding or at the time of any such sale or
exercise of any such other rights (a) the term of the Lease shall have commenced pursuant to the
provisions thereof, (b) Tenant shall be in possession of the premises demised under the Lease, (c)
the Lease shall be in full force and effect and (d) Tenant shall not be in default under any of the
terms, covenants or conditions of the Lease or of this Agreement on Tenant’s part to be observed
or performed.

3. ATTORNMENT. If Lender or any other subsequent purchaser of the
Property shall become the owner of the Property by reason of the foreclosure of the Security
Instrument or the acceptance of a deed or assignment in lieu of foreclosure or by reason of any
other enforcement of the Security Instrument (Lender or such other purchaser being hereinafter
referred as “Purchaser™), and the conditions set forth in Section 2 above have been met at the
time Purchaser becomes owner of the Property, the Lease shall not be terminated or affected
thereby but shall continue in full force and effect as a direct lease between Purchaser and Tenant
upon all of the terms, covenants and conditions set forth in the Lease and in that event, Tenant
agrees to attorn to Purchaser and Purchaser by virtue of such acquisition of the Property shall be
deemed to have agreed to accept such attornment, provided, however, that Purchaser shall not be
() liable for the failure of any prior landlord (any such prior landlord, including Landlord and
any successor landlord, being hereinafter referred to as a “Prior Landlord”) to perform any of its
obligations under the Lease which have accrued prior to the date on which Purchaser shall
become the owner of the Property, provided that the foregoing shall not limit Purchaser’s
obligations under the Lease to correct any conditions of a continuing nature that (i) existed as of
the date Purchaser shall become the owner of the Property and (ii) violate Purchaser’s
obligations as landlord under the Lease; provided further, however, that Purchaser shall have
received written notice of such omissions, conditions or violations and has had a reasonable
opportunity to cure the same, all pursuant to the terms and conditions of the Lease, (b) subject to
any offsets, defenses, abatements or counterclaims which shall have accrued in favor of Tenant
against any Prior Landlord prior to the date upon which Purchaser shall become the owner of the
Property, (c) liable for the return of rental security deposits, if any, paid by Tenant to any Prior
Landlord in accordance with the Lease unless such sums are actually received by Purchaser, (d)
bound by any payment of rents, additional rents or other sums which Tenant may have paid more
than one (1) month in advance to any Prior Landlord unless (i) such sums are actually received
by Purchaser or (ii) such prepayment shall have been expressly approved of by Purchaser, except
however Purchaser consents to Tenant paying annual increases or overages in operating expenses
in advance of the current year, {¢) bound by any agreement terminating or amending or
modifying the rent, term, commencement date or other material term of the Lease, or any
voluntary surrender of the premises demised under the Lease, made without Lender’s or
Purchaser’s prior written consent prior to the time Purchaser succeeded to Landlord’s interest or
(f) bound by any assignment of the Lease or sublease of the Property, or any portion thereof,
made prior to the time Purchaser succeeded to Landlord’s interest other than if pursuant to the
provisions of the Lease. In the event that any liability of Purchaser does arise pursuant to this
Agreement, such liability shall be limited and restricted to Purchaser’s interest in the Property
and shall in no event exceed such interest. Alternatively, upon the written request of Lender or its
successors or assigns, Tenant shall enter into a new lease of the Premises with Lender or such
successor or assign for the then remaining term of the Lease, upon the same terms and conditions
as contained in the Lease, except as otherwise specifically provided in this Agreement.
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4, NOTICE TO TENANT. After notice is given to Tenant by Lender that
the Landlord is in default under the Note and the Security Instrument and that the rentals under
the Lease should be paid to Lender pursuant to the terms of the assignment of leases and rents
executed and delivered by Landlord to Lender in connection therewith, Tenant shall thereafter
pay to Lender or as directed by the Lender, all rentals and all other monies due or to become due
to Landlord under the Lease and Landlord hereby expressly authorizes Tenant to make such
payments to Lender and hereby releases and discharges Tenant from any liability to Landlord on
account of any such payments.

5. LENDER’S CONSENT. Tenant shall not, without obtaining the prior
written consent of Lender, (a) enter into any agreement amending, modifying or terminating the
Lease, (b) prepay any of the rents, additional rents or other sums due under the Lease for more
than one (1) month in advance of the due dates thereof, except however Purchaser consents to
Tenant paying annual increases or overages in operating expenses in advance of the current year,
(c) voluntarily surrender the premises demised under the Lease or terminate the Lease without
cause or shorten the term thereof, or (d) assign the Lease or sublet the premises demised under
the Lease or any part thereof other than pursuant to the provisions of the Lease; and any such
amendment, modification, termination, prepayment, voluntarily surrender, assignment or
subletting, without Lender’s prior consent, shall not be binding upon Lender.

6. NOTICE TO LENDER AND RIGHT TO CURE. Tenant shall notify
Lender of any default by Landlord under the Lease and agrees that, notwithstanding any
provisions of the Lease to the contrary, no notice of cancellation thereof or of an abatement shall
be effective unless Lender shall have received notice of default giving rise to such cancellation
or abatement and (i) in the case of any such defaylt that can be cured by the payment of money,
until sixty (60) days shall have elapsed following the giving of such notice or (ii) in the case of
any other such default, until a reasonable period for remedying such default shall have elapsed
following the giving of such notice and following the time when Lender shall have become
entitled under the Security Instrument to remedy the same, including such time as may be
necessary to acquire possession of the Property if possession is necessary to effect such cure,
provided Lender, with reasonable diligence, shall (a) pursue such remedies as are available to it
under the Security Instrument so as to be able to remedy the default, and (b) thereafier shall have
commenced and continued to remedy such default or.cause the same to be remedied.
Notwithstanding the foregoing, Lender shall have no obligation to cure any such defauit.

7. NOTICES. All notices or other written communications hereunder shall
be deemed to have been properly given (i) upon delivery, if delivered in person or by facsimile
transmission with receipt acknowledged by the recipient thereof and confirmed by telephone by
sender, (ii) one (1) Business Day (hereinafter defined) after having been deposited for overnight
delivery with any reputable overnight courier service, or (iii) three (3) Business Days after
having been deposited in any post office or mail depository regularly maintained by the U.S.
Postal Service and sent by registered or certified mail, postage prepaid, return receipt requested,
addressed as follows:
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If to Tenant: Federal Aviation Administration
Acquisition Management Branch
1601 Lind Avenue SW (Suite 340)
ANM-56 .
Renton, WA 98055-4056
Attention: Albert Lee, Contracting Officer
Facsimile No. (425) 227-1055

If to Landlord: Boyer Airport Centers III, L.C.
‘ 90 South 400 West, Suite 200
Salt Lake City, Utah 84101
Attention: Brian Gochnour
Facsimile No. (801) 521-4793

If to Lender: Morgan Stanley Mortgage Capital Inc.
c/o ARCap Servicing, Inc.
5605 North MacArthur Boulevard, Suite 950
Irving, Texas 75038
Attention: Clyde Greenhouse
Facsimile No. (972) 215-53%4

or addressed as such party may from time to time designate by written notice to the other parties.
For purposes of this Section 7, the term “Business Day”” shall mean a day on which commercial
banks are not authorized or required by law to close in the state where the Property is located.
Either party by notice to the other may designate additional or different addresses for subsequent
notices or communications.

8. SUCCESSORS AND ASSIGNS. This Agreement shall be binding upon
and inure to the benefit of Lender, Tenant and Purchaser and their respective successors and
assigns.

9. GOVERNING LAW. This Agreement shall be deemed to be a contract
entered into pursuant to the laws of the State where the Property is located and shall in all
respects be governed, construed, applied and enforced in accordance with the laws of the State
where the Property is located.

10. MISCELLANEQUS. This Agreement may not be modified in any
manner or terminated except by an instrument in writing executed by the parties hereto. If any
term, covenant or condition of this Agreement is held to be invalid, illegal or unenforceable in
any respect, this Agreement shall be construed without such provision. This Agreement may be
executed in any number of duplicate originals and each duplicate criginal shall be deemed to be
an original. This Agreement may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Agreement. The failure of any party hereto to execute this Agreement, or any counterpart
hereof, shall not relieve the other signatories from their obligations hereunder. Whenever the
context may require, any pronouns used herein shall include the corresponding masculine,
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feminine or neuter forms, and the singular form of nouns and pronouns shall include the plural
and vice versa.

11.  JOINT AND SEVERAL LIABILITY. If Tenant consists of more than
one person, the obligations and liabilities of each such person hereunder shall be joint and
several.

12. DEFINITIONS. The term “Lender” as used herein shall include the
successors and assigns of Lender and any person, party or entity which shall become the owner
of the Property by reason of a foreclosure of the Security Instrument or the acceptance of a deed
or assignment in lieu of foreclosure or otherwise. The term “Landlord” as used herein shall
mean and include the present landlord under the Lease and such landlord’s predecessors and
successors in interest under the Lease, but shall not mean or include Lender. The term
“Property” as used herein shall mean the Property, the improvements now or hereafter located
thereon and the estates therein encumbered by the Security Instrument.

13. FURTHER ACTS. Tenant will do, execute, acknowledge and deliver all
and every such further acts and assurances as Lender shall, from time to time, require, for the
better assuring and confirming unto Lender the property and rights hereby intended now or
hereafter so to be, or for carrying out the intention or facilitating the performance of the terms of
this Agreement or for filing, registering or recording this Agreement, or for complying with all
applicable laws.

14, LIMITATIONS ON PURCHASER’S LIABILITY. In no event shall the
Purchaser, nor any heir, legal representative, successor, or assignee of the Purchaser have any
personal liability for the obligations of Landlord under the Lease and should the Purchaser
succeed to the interests of the Landlord under the Lease, Tenant shall ook only to the estate and
property of any such Purchaser in the Property for the satisfaction of Tenant’s remedies for the
collection of a judgment (or other judicial process) requiring the payment of money in the event
of any default by any Purchaser as landlord under the Lease, and no other property or assets of
any Purchaser shall be subject to levy, execution or other enforcement procedure for the
satisfaction of Tenant’s remedies under or with respect to the Lease; provided, however, that the
Tenant may exercise any other right or remedy provided thereby or by law in the event of any
failure by Landlord to perform any such material obligation. :

15. ESTOPPEL CERTIFICATE. Tenant, shall, from time to time, within ten
(10) days after request by Lender, execute, acknowledge and deliver to Lender a statement by
Tenant certifying (a) that the Lease is unmodified and in full force and effect (or if there have
been modifications, that the same is in full force and effect as modified and stating the
modifications), (b) the amounts of fixed rent, additional rent, percentage rent, or other sums, if
any, which are payable in respect of the Lease and the commencement date and expiration date
of the Lease, (c) the dates to which the fixed rent, additional rent, percentage rent, if any, and
other sums which are payable in respect to the Lease have been paid, (d) whether or not Tenant
is entitled to credits or offsets against such rent, and, if so, the reasons therefor and the amount
thereof, (e) that Tenant is not in default in the performance of any of its obligations under the
Lease and no event has occurred which, with the giving of notice or the passage of time, or both,
would constitute such a default, (f) whether or not, to the best knowledge of the person certifying
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on behalf of Tenant, Landlord is in default in the performance of any of its obligations under the
Lease, and, if so, specifying the same, (g) whether or not, to the best knowledge of such person,
any event has occurred which with the giving of such notice or passage of time, or both would
constitute such a default, and, if so, specifying each such event, and (h) whether or not, to the
best knowledge of such person, Tenant has any claims, defenses or counterclaims against
Landlord under the Lease, and, if so, specifying the same, it being intended that any such
statement delivered pursuant hereto shall be deemed a representation and warranty to be relied
upon by Lender and by others with whom Lender may be dealing, regardless of independent
investigation. Tenant also shall include in any such statement such other information concerning
the Lease as Lender may reasonably request.

[NO FURTHER TEXT ON THIS PAGE]

SLCFSDO-SNDA2@7-29-04 7 BK 9024 PG 5174



IN WITNESS WHEREOF, Lender, Tenant and Landlord have duly executed this
Agreement as of the date first above written.

LENDER:

MORGAN STANLEY MORTGAGE CAPITAL INC.,
a New York corporation

TENANT:
UNITED STATES OF AMERICA
By:

Name:
Title:

LANDLORD:

BOYER AIRPORT CENTER III, L.C,,
a Utah limited liability company

By:  The Boyer Company, L.C.,
a Utah limited liability company
Its Manager

By:
Name:
Title:
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IN WITNESS WHEREOQF, Lender, Tenant and Landlord have duly executed this
Agreement as of the date first above written.

LENDER:

MORGAN STANLEY MORTGAGE CAPITAL INC.,
a New York corporation

By:
Name:
Title:

TENANT:

Federal Aviation Administration

By gget 12 E2e
Name: ALBEaAT L. LEL
Title: ozl Trare OFEICER

LANDLORD:

BOYER AIRPORT CENTER III, L.C.,
a Utah limited liability Company

By:
Name:
Title:
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IN WITNESS WHEREOF, Lender, Tenant and Landlord have duly executed this

Agreement as of the date first above written.

LAXDocs_671623_2 (2)

LENDER:

MORGAN STANLEY MORTGAGE CAPITAL INC,,
a New York corporation

By:
Name:
Title:

TENANT:
UNITED STATES OF AMERICA
By:

Name:
Title:

LANDLORD:

BOYER AIRPORT CENTERIIL, L.C,,
a Utah limited liability company

By:  The Boyer Company, L.C.,
a Utah limited liability company
Its Manager

By, =X QS
Name: STevew 2, OSTLSR.
Title:  MAMOVASER
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STATE OF NV

) ss.
COUNTY OF M/ )

On F /2 / of before me, the undersigned, personally appeared’
CnThier Dewtsed | personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his’her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

WITNESS my hand and official seal. LUCY ROBINSON
NCTARY PUBLIC, STATE OF NEW YORK

M.-f__, Ne. 11RO6091186
Wliay QUALIFIED IN KINGS COUNTY
Notary Publi€ in and for said 1Y COMMISSION EXPIRES APRIL 28, 20_¢7—

County and State

(SEAL)
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STATE OF DUon-»?L-T
. 88,

COUNTY OF £wg ) -
2:3%9-0 Y before me, the undersigned, personally appeared

L , personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of

which the pérson(s) acted, executed the instrument.

WITNESS my hand and official seal. -
R Vi,
Y

&%M | SNOY O,
: : ra _-""‘\_’5 DSIPSN AN
Notary Publtic in"and for said F _.-eé‘f“ o Ve, e,
County and State g SO P ?-._7 %
Y 2 R ol T
. fot I T 2
Ko CE
- AN Sy 4
L "‘Jfoc;"'-‘:.,:&os ,‘Oe F
. 4 'hﬁ‘wA.S- H \“c:#:.

Ay teees A

STATE OF )
) ss.
COUNTY OF )

On before me, the  undersigned, personally  appeared

, personally known to me (or proved to me on the basis of

satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public in and for said

County and State
(SEAL)
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STATEOF v taAR )
) ss.
COUNTY OF SAT Laxes )

On Juer 20,2004  before me, the undersigned, personally appeared
reven B.Oster. |, personally known to me {or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

CoaneBenca v~

Notary Public
CONSTANCE MILLER
60 South 400 West
Ste 200
5l Lake City, UT 84101

Notary Public in and for said . 2007
State of Ltah
County and State
Self halta - Utar (SEAL)
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EXHIBIT A

Lot 3, ONE AIRPORT CENTER Phase |, a parcel located in the Northeast Quarter and the Southeast Quarter of

Scction 28, Township | North, Range 1 West, Salt Lake Base and Meridian, Salt Lake City, Salt Lake County,
Utah, according to the official plat thereof, on file and of record in the Salt Lake County Recorder’s Office.
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