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ENCROACHMENT AGREEMENT

This ENCROACHMENT AGREEMENT (this"Agreement"), made on the lastsignaturedate

writtenbelow, isby and between PROSPECTOR SQUARE PROPERTY OWNERS ASSOCIATION

("Association") and SUNSTONE SIDEWINDER, LLC, a Delaware limited liabilitycompany

("Owner").

WHEREAS, the Associationowns and controlstheuse of allcommon areasand facilitiesinthe

ProspectorSquare Subdivision ("Subdivision"),as designatedon the officialplatmap thereof,forthe

benefitof theowners of propertywithinthe Subdivision;

AND WHEREAS, Owner isthe owner of record of Lots 10A, 10B, 10C, 10D, 11, 12A, 12B

and 12C of the Subdivisionand the hotelbuildinglocatedthereon ("Premises");

AND WHEREAS, the parties'respectivepropertiesshare common boundaries at or in the

vicinityoftherear(southside)of the hotel,locatedat 1895 Sidewinder Drive, Park City,Utah;

AND WHEREAS, Owner wishes to constructsubstantiallythe following improvements upon

or adjacentto the Premises (collectively,"Facilities"):(1) a second-storylevelexpansion of interior

meeting space,approximately 2,100 square feetintotalarea,projectingapproximately 30 feetfrom the

existingverticalsurfaceof the hotel structureout over the adjacentcommon area,supported by five

steelcolumns wrapped with wood veneer and affixedtothe underlyingcommon area surface;and (2)a

firepit,water feature,planters,walkways, curbing and otherlandscape features;

AND WHEREAS, saidimprovements willencroach over and upon both the airspaceabove the

Subdivision'scommon area, as well the surfacelevel of adjacentcommon areas;and



AND WHEREAS, the partieswish to establishthe conditionsforthe Association'sconsent to

the encroachments and the maintenance of the Facilitiesinstalledby Owner thereon and the liability

forany damage or losscaused thereby.

NOW THEREFORE and inconsiderationof theterms,conditionsand covenants hereinafterset

forth,thepartiesagree as follows:

1. Owner acknowledges that the Facilitiesabove described constituteotherwise non-

consensualencroachments onto the common areaof the Association,and thatthe approximate location

of theFacilitiesisaccuratelydescribedon Exhibit"A", attachedheretoand incorporatedherein.

2. The Associationhereby consentsto the encroachment of the Facilities,and grantsOwner

an encroachment easement therefor,relinquishingright to prevent the installationor cause the

subsequent removal of same as encroachments, but expresslysubjectto,and only for so long as,the

rightsand obligationsestablishedhereunder are strictlyobserved;provided,however, thatOwner may,

in itssole discretion,make non-material changes to the Facilities,eitherbefore, during or after

installation,upon review thereofby theAssociation.

3. The Facilitiesshallbe made availableforuse by members of the Associationformeetings

on an occasional,space-availablebasis. Use of the Facilitiesby Associationmembers shallbe subject

to: (i)priorityof use by Owner; (ii)Owner's rulesand regulations,as well as applicablegovernmental

ordinances;and (iii)reasonable charges for the provisionof seatingand relatedequipment, food and

beverage serviceand information presentationequipment, as Owner may be willingto provide. No

charge shallbe imposed for use of the meeting space itselfby Owner or members of the Association.

Owner and Association shall,from time-to-time,develop specificpoliciesand schedules forsuch use

of the Facilitiesby the Associationor itsmembers.

4. Owner shallexpeditiouslyconstructand installthe Facilitiesin accordance with applicable

buildingcodes and permits,and shallpromptly repairany damage or disruptionto the surrounding or
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adjacentcommon areas,includingthe subsurfaceparking structurebelow, restoringsame to at least

previouslyexistingcondition. Should Owner failto do so,the Association may, upon priorwritten

notice to Owner and expirationof a sixty(60) day cure period,repairany disturbed,damaged or

unmitigated common area adjacentto the Facilities,and Owner shallbe liableforthe reasonablecost

thereof.

5. Owner shall,at itssoleexpense, maintain the Facilitiesand adjacentlandscapingin a safe

and attractivecondition,including provision for irrigation,power and other utilityservices,and be

solelyresponsibleforboth the dailyand long-term maintenance of the affectedcommon areas,as well

as the timelyrepairand/or replacement thereof,includingdamage to the underground garage. Owner

shallbe responsibleforsnow removal from the affectedcommon areas.

Owner shallhave reasonablerightof temporary access acrossand upon Associationproperty

adjacentto the encroachment area,as well as the affectedcommon area,to accomplish such purposes.

Owner shallnot, however, have rightto expand or add to the Facilities,or to furtherextend the

encroachments, or to replace the Facilitieswith dissimilarones, without the writtenapproval of the

Associationpriorto replacement.

6. Except as may be necessary to preserve Association property, or in the event of an

emergency, or to comply with any law, the Association shallnot act or failto act in the use of its

property so as to cause loss or damage to the Facilitiesor the use thereof as designated in this

Agreement. The Association shallotherwiseretainalllawful rightto enterupon the subjectcommon

areasforalllawfulpurposes.

7. Owner shallmaintain a policy of comprehensive general liabilityinsurance,which shall

designate the Association as an additionalinsured with respect to any and all liabilityof the

Association arisingor resultingfrom operationsupon Owner's premises, as well as the obligations

establishedby thisAgreement. The endorsement thereforshallprovide thatnot lessthan thirty(30)
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days priorwrittennoticeof any modification,cancellationor otherterminationshallbe deliveredtothe

Associationatthe address specifiedbelow. .

Further,Owner shallindemnify and hold harmless the Association,itsagents,employees, lot

owners and members from any and allclaims and liabilityforinjuryand property lossoccurringator

within the Facilities,includingbut not limitedto personal injuryto Owner's guests and invitees,as

well as tothepublicatlarge.

8. The provisions of thisAgreement shallcreateno rightsnor obligationsof use, access,

occupancy or permit beyond thatexpresslystated,and which are reasonably necessary to accomplish

the purposes and intenthereof.

This Agreement shallnot expand, nor restrict,the rightsand dutiesof the partiespursuant to

that certain"Agreement" between them or their predecessors,dated October 21, 1998. This

Agreement constitutesthe consent of the Association to the construction,maintenance and

encroachment of the Facilitiesas may otherwisebe requiredunder saidprior"Agreement".

9. In the event eitherpartyto thisAgreement commences legalproceedings againstthe other

to enforcethisAgreement, the prevailingparty in such adjudicationshallbe awarded itsreasonable

litigationcostsand attorneys'fees. Notwithstanding the foregoing,in no event shalleitherparty be

liableto the other party for any special,indirect,incidental,punitive or consequential damages;

provided, however, in the event of a personal injuryclaim brought by a thirdparty,including an

Association member when acting in an individualcapacity,and where said thirdparty is awarded

consequentialor punitivedamages from the Associationby a courthaving competent jurisdictionover

the matter,the Associationmay bring a claim againstthe Owner to recover,among otherdamages,

the consequentialor specialdamages awarded to the thirdpartyclaimant (butnot any consequentialor

punitivedamages associatedwith a losssufferedby the Association).
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10. The provisionshereof shallbe binding upon the parties,as well as any and allof their

successors in interest,in whole or in part,and however designated or in whatever representative

capacity,fortheowners of the respectivepropertiesnamed herein.

The oarcelsaffectedhereby are identifiedas:PSA-10-A, PSA-10-B, PSA-10-C, PSA-10-D, PSA-ll,

PSA-12-A, PSA-12-B, PSA-12-C.

SUNSTONE SIDEWINDER, LLC, PROSPECTOR SQUARE PROPERTY

a Delaware limitedliabilitycompany OWNERS ASSOCIATION, a Utah non-

profitcorporation

By: By:

Its:CFO Its:

Dated:< MKA. M ,2009 Dated: , PD ,2009

STATE OF )
:ss.

County of )

The foregoing instrument was d acknowledged before me this day of

, 2009, by

/ of Sunstone idewinder,LLC.

, as

Notary Public

STATE OF UTAH )

:ss.

County of Summit )

forego
9instnunent

know edged before me this day of

of ospectorSquare Property Owners Association.

BROOKE LANGSTON

80MFupectorhe PO 6m 1994 NO lic
age oreco6o

. 10pConwn. .04/24/2019

5



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

StateofCalifornia

County of

On 9 7 beforeme, 0 ,out won N nowasno oftheonced

personallyappeared
Narne(s)ofsper(a)

who provedtome on thebasisofsatisfactoryevidenceto
be theperson(s)whose name(s) is/aresubscribedtothe
within instrument and acknowledged to me that

he/she/theyexecutedthesame inhis/her/theirauthorized

capacity(ies),and thatby his/her/theirsignature(s)on the
HEIDITORR instrumentthe person(s),or the entityupon behalfof

which theperson(s)acted,executedtheinstrument.
NoteryPublic-California

orangeComely
Comm. .Ian30 2013 Icertifyunder PENALTY OF PERJURY underthe laws

oftheStateofCaliforniathattheforegoingparagraphis
trueand correct.

WITNESS my and and officialseal.

Rignaturd 4
PlaceNotarySealAbrwe SlgnatureofNotaryPublic

OPTIONAL

Thoughtheinformationbelowisnotrequiredbylaw,itmayprovevaluabletopersonsrelyingonthedocument
andcouldpreventfraudulentremovalandreattachmentofthisformtoanotherdocument.

Descriptionof Attached Document

TitleorTypeofDocument:

DocumentDate: Number ofPages:

Signer(s)OtherThan Named Above:

Capacity(ies)Claimed by Signer(s)

Signer'sName: Signer'sName:
0 Individual 0 Individual
0 CorporateOfficer- Title(s): 0 CorporateOfficer- Title(s):
0 Partner- 0 Limited0 General I Partner- E LimitedO General
0 AttorneyinFact I AttorneyinFact
0 Trustee Topofthumbhere 0 Trustee Topofthumbhere

E GuardianorConservator 0 GuardianorConservator
E Other: E Other:

SignerIsRepresenting: SignerIsRepresenting:

02007NatioralNotaryAssomethn*9350DeSoloAve.,ROBar2402*Chatsworth,CA91313-2402*www.NatkmalNotaryorgitern#5907ReorderCallToll-Freel-800-87&4827
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