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IN THE SEVENTH JUDICIAL
DISTRICT COURT IN AND FOR
CARBON COUNTY, STATE OF UTAH

JEFFERY W. THOMAS and BARBARA
THOMAS, husband and wife; TRACEY
ROBINSON and MIRANDA ROBINSON,
husband and wife; DENNIS CLARK and
MARY ELLEN CLARK, husband and wife;

CHRISTENSEN, husband and wife;
SONDRA BILLS, DIXIE NICHOLS, JONI
L. PARRISH, MIKI LYNN McINELLY,
LESLIE DICKSON, PAULA VIGIL, and
DAVID H. SUMMERS, Trustee of the
Danny L. Summers Revocable Trust, u/a/d/
01/01/14,

Plaintiffs,
V.

BRYAN MENA, LISA MENA, a/k/a LISA
M. MENA, LINSEY LESSER, and

liability company.

Defendants.

JERRY L. CHRISTENSEN and SANDRA D.

LEVADA EF FIVE, LLC, a Delaware limited

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

Case No. 180700026

Judge Don M. Torgerson

March 05, 2020 03:50 PM
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THE COURT, having reviewed Plaintiffs’ Motion for Summary Judgment, and finding
that Defendants were provided notice of the hearing, and that Defendants have filed no
memorandum in opposition to Plaintiffs’ Motion within the time allowed for Defendants to file
their opposition, and the Court having reviewed the Plaintiffs’ motion and supporting affidavits
and other evidence submitted in support of the motion, and good cause appearing, the Court
makes the following FINDINGS OF FACT:

l. The boundaries of the properties owned by the respective Plaintiffs to this action
and Defendants Lisa Mena and Linsey Lesser should be declared to be those fences and
structures described in Plaintiffs’ motion, located as set forth on the survey plat submitted by
Plaintiffs as Exhibit 1 to their motion, pursuant to the doctrine of boundary by acquiescence.
Specifically, the Court finds:

(a) that the fences and structures alleged by Plaintiffs to constitute the boundaries
between Defendants Lisa Mena’s and Linsey Lesser’s property (Carbon County Tax Parcel no.
1B-0500-0001), and the respective parcels owned by Plaintiffs, have been in place continuously
for a period of at least twenty years; and

(b) that Plaintiffs have occupied the property on their side of the fences and structures
the entire way up to the alleged boundary line fences and structures in a manner to have put the

Defendants and their predecessors on notice that Plaintiffs claim said property as their own; and
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(c)  that Defendants acquiesced in treating the fences and structures as the actual

boundary of the property, either through consent or inaction.

2. The road right-of-way traversing across Defendants Bryan Mena’s, Lisa Mena’s,
and Linsey Lesser’s properties as described in Plaintiffs’ motion is subject to a prescriptive
easement in favor of Plaintiffs. Specifically, the Court finds:

(a) That the use of the property for a road right-of-way by the Plaintiffs was open and
notorious for a period of 20 years or more, in that Plaintiffs’ use was made with knowledge of
the Defendants and their predecessors in interest, or that Plaintiffs’ use of the roadway upon
Defendants’ property could have been learned through reasonable diligence by Defendants or
their predecessors in interest. The Court finds that the road right-of-way was not obscured from
view and had a width of approximately 20 feet, based upon the Plaintiffs’ affidavits presented in
support of their motion.

(b)  That the use of the property by Plaintiffs and their predecessors in interest was
continuous and uninterrupted for a period of twenty years or more, in that it was used by
Plaintiffs as often as they needed to in order to obtain access with their vehicles to their
backyards, without restriction, including bringing their utility and camp trailers into their
backyards, beginning in the 1970s through the time of filing of the Petition, as attested to in the
affidavits submitted by Plaintiffs;

(c) That the use of the property was adverse in nature, in that Plaintiffs have alleged



that their use of the roadway was never made pursuant to permission from the Defendants or
their predecessors or interest, that there was no express grant of permission or license to use the

roadway by Defendants or their predecessors in interest, and that Defendants have failed

to show that the use of the property was made subject to their or their predecessors’ permission
or grant of license.

3. That the Court finds that Defendants are jointly and severally responsible for
damages incurred by Plaintiffs Jerry Christensen and Sandra Christensen due to Defendants’
removal of their fence, and that Defendants are responsible for damages incurred by Plaintiffs
Joni L. Parrish, Leslie Dickson, Paula Vigil and Miki Lynn Mclnelley on their property due to
Defendants’ removal and destruction of fences.

NOW THEREFORE, the COURT does hereby DECREE, ORDER and ADJUDGE as
follows:

| Judgment pertaining to property boundary lines

L. The boundary line between the properties known as Carbon County Tax Parcel
1C-0380-000, also known as 141 Denver Avenue, owned by Plaintiffs Tracey Robinson and
Miranda Robinson, and the property known as 1B-0500-0001, owned by Defendants Lisa Mena
and Linsey Lesser, is hereby decreed and adjudged to be as depicted in the survey plat submitted
by Plaintiffs in support of their motion for summary judgment, said survey plat also being

attached to this Judgment and Decree as Exhibit «1”,
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2. The boundary line between the properties known as Carbon County Tax Parcel

1C-0379-0000, also known as 139 Denver Avenue, owned by Plaintiffs Tracey Robinson and
Miranda Robinson, and the property known as 1B-0500-0001, owned by Defendants Lisa Mena
and Linsey Lesser, is hereby decreed and adjudged to be as depicted in the survey plat submitted
by Plaintiffs in support of their motion for summary judgment, said survey plat also being
attached to this Decree as Exhibit “1”.

3. The boundary line between the properties known as Carbon County Tax Parcel
1C-0378-000, also known as 137 Denver Avenue, owned by Plaintiffs Joni L. Parrish, Leslie L.
Dickson, Paula Vigil and Miki Lynn McInelly and the property known as 1B-0500-0001, owned
by Defendants Lisa Mena and Linsey Lesser, is hereby decreed and adjudged to be as depicted in
the survey plat submitted by Plaintiffs in support of their motion for summary judgment, said
survey plat also being attached to this Decree as Exhibit “1”.

4, The boundary line between the properties known as Carbon County Tax Parcel
1C-0377-000, also known as 135 Denver Avenue, owned by Plaintiffs Dennis Clark and Mary
Clark, husband and wife, and the property known as Carbon County Tax Parcel Number
1B-0500-0001, owned by Defendants Lisa Mena and Linsey Lesser, is hereby decreed and
adjudged to be as depicted in the survey plat submitted by Plaintiffs in support of their motion
for summary judgment, said survey plat also being attached to this Decree as Exhibit “17.

5. The boundary line between the properties known as Carbon County Tax Parcel
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1C-0372-0000, also known as 125 Denver Avenue, owned by Plaintiffs Sondra Bills and Dixie
Nichols, and the property known as Carbon County Tax Parcel Number 1B-0500-0001, owned
by Defendants Lisa Mena and Linsey Lesser, is hereby decreed and adjudged to be as depicted in
the survey plat submitted by Plaintiffs in support of their motion for summary judgment, said

survey plat also being attached to this Decree as Exhibit “17.

6. The boundary line between the properties known as Carbon County Tax Parcel
1C-0371-000, also known as 123 Denver Avenue, owned by Plaintiffs Jerry L. Christensen and
Sandra D. Christensen, and the property known as Carbon County Tax Parcel Number
1B-0500-0001, owned by Lisa Mena and Linsey Lesser, is hereby decreed and adjudged to be as
depicted in the survey plat submitted by Plaintiffs in support of their motion for summary
judgment, said survey plat also being attached to this Decree as Exhibit “1".

Judgment Pertaining to Prescriptive Right of Way along Denver Avenue

7. The road right-of-way running through Carbon County Tax Parcel 1B-0500-0001,
owned by Defendants Lisa Mena and Linsey Lesser, and through Carbon County Tax Parcel
1B-0500-0002, owned by Defendants Bryan Mena and Lisa L. Mena, running more or less
parallel to Denver Avenue behind the backyards of Plaintiffs’ residences, is hereby declared to
be subject to a prescriptive easement in favor of Plaintiffs for vehicular traffic in and out of
Plaintiffs’ backyards, in a width necessary for said travel, said width to include the width

necessary to bring trailers in and out of the backyards, pursuant to the historic use attested to by



Plaintiffs, as set forth in Exhibit “18” submitted by Plaintiffs in support of their motion for
summary judgment, and the depiction of said roadway also being attached to this Judgment and
Decree as Exhibit «2”,

Judgment Pertaining to Prescriptive Right of Way to Summers Trust Property

8. That portion of the road right-of-way running through Carbon County Tax Parcel

1B-0500-0001, owned by Defendants Lisa Mena and Linsey Lesser, and leading to the garage
owned by Plaintiff Trustee of the Danny L. Summers Revocable Trust, situated on Carbon
County Tax Parcel number 1C-0392, as depicted in Exhibit “18” submitted by Plaintiffs in
support of their motion for summary judgment, a depiction of said plat also being attached to this
Decree as Exhibit “2”, is hereby declared and adjudged to be subject to a prescriptive easement
for vehicular traffic to and from the garage in favor of Plaintiff Trustee of the Danny L. Summers
Revocable Trust.
Additional Orders

9. In the event that the Carbon County Recorder requires the filing of an amended
Plat or requires additional information in order to effect title as set forth in this Order, or in the
event that Plaintiffs obtain more particular legal descriptions that set forth the metes and bounds
of each of the lots described on the plat, or the metes and bounds of the prescriptive easement
road right-of-way granted herein, Plaintiffs may move this Court, upon giving proper notice to

Defendants, to amend the Judgment and Decree to include such legal descriptions, provided such
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descriptions do not contradict the award and boundaries of property as depicted in Exhibit “1”

of this Order, or with respect to the prescriptive easement, said description shall not exceed the

width necessary for vehicular ingress and egress along the easement right-of-way, including the
use of trailers coming in and out of Plaintiffs’ respective backyards.

10.  Plaintiffs may, upon giving proper notice to Defendants, move this Court to

amend this Judgment and Decree to include an amount for damages to be awarded to Plaintiffs
due to Defendants’ removal and destruction of fences at 123 Denver Ave. (Carbon County Tax
Parcel No. 1C-0371-000) and at 137 Denver Ave. (Carbon County Tax Parcel No.
1C-0378-0000).

THE SIGNATURE AND SEAL OF THIS COURT
IS SET FORTH ON THE FIRST PAGE OF THIS DOCUMENT
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Exhibit “1”
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