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SUBORDINATION AGREEMENT

This agreement.dated for reference August 11,2021 (“Subordmatmn Agreement”), is
made by and among: the SMALL BUSINESS ADMINISTRATION, an agency of the United
States of America (“SBA”); CACHE VALLEY BANK (“Lender”); and FOSTER’ S
DEVLOPMENT, LLC (“Owner”).

RECITALS

SBA is the holder and beneficiary.of a Deed of Trust eXecuted by Owner dated Tune 7,
2021, which was recorded on J une 8, 2021, under Ent # 00770690 in Iron County

This Deed of Trust together with a F 1xture Filing and Assrgnment of Rents (“SBA
Security Instrument”) was pledged to secure a note in the sum of $1,102,000.00 in favor of
Mountain West Small Business Finance (“CDC”), which evidences a loan made by the CDC to
Foster’s Development, LLC (“Borrower”) under SBA’S'504 Loan Program (“SBA Loan™).

Owner has also executed or is about to execute, a Deed of Trust in fa,vor of Lender,
which shall be recorded concurrently herewith, :

This Deed of Trust together with a Fixture Filing and Assignment of Rents (“Lender’s
Sccurity Instrument”) securés a note in a sum not to exceed $1,775,000.00, which evidences a
loan to the Owner made by the Lender (“Lender Loan”). : . s

Lender has requested that SBA’s lien position on the real and personal property described
in the SBA Security Instrument (“Property”) be subordinated to the lien position of Lender's
Secutity Instrument. SBA is willing to do so provrded that it retains its priority wrth regard toall
‘other legal and equitable mterests in the Property
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AGREEMENT

In consideration of the mutual benefits to the parties and to induce Lender to make the
Lender Loan, it is hereby agreed as follows:

(1)  Use of Lender Loan Proceeds. 100% of the proceeds of the Lender Loan shall be
used for the following described purpose(s): applied to satisfy debt secured by a lien(s) presently
superior to the lien of the SBA Deed of Trust. Any other use of the proceeds, except to pay
necessary, reasonable and customary closing costs, shall void this Subordination Agreement.

(2)  Lender Warranty. Lender would not make the Lender Loan without this
Subordination Agreement. '

(3)  Subordination of SBA Lien Priority. Lender’s Security Instrament, and any
renewals or extensions thereof, shall be a lien on the Property prior to the lien of SBA’s Security

Instrument,

(4)  Hold Harmless Agreement. Except as expressly provided herein, this
Subordination Agreement shall not operate to, or be construed to, alter the priority of SBA’s
Security Instrument with regard to any legal or equitable interest in the Property. Owner and
Lender shall hold SBA harmless from any impairment of its lien (with regard to any third party)
which is occasioned by this Subordination Agreement.

(5)  Required Signatures. This Subordination Agreement is void if it is not duly
executed by SBA, Lender, and Owner, or does not contain the written approval of all other
individuals and legal entities with direct or contingent liability for repaying the SBA Loan such
as the Borrower and all guarantors.

6) Lender Compliance with SBA 504 Loan Program Requirements. All documents

evidencing the Lender Loan and Lender’s Security Instrument must comply with SBA 504 Loan
Program requirements, including but not limited to those identified in the following
subparagraphs, and, in the event one or more of the provisions in such documents do not comply
with these requirements, Lender waives any right to enforce such provisions while the SBA Loan
has any unpaid balance.

(a) No Open-Ended Features and No Future Advances. The Lender Loan must
not be open-ended. The Lender may not make future advances except for reasonable
costs of collection, maintenance, and protection of the Lender Loan and Lender’s
Security Instrument,

(b) No Early Call or Demand Provisions. The documents evidencing the Lender
Loan and the Lender’s Security Instrument must not contain an early call feature or any
provision that allows Lender to make demand other than when there has been a material
default under the terms of the Lender Loan documents, such as failure to make timely
payments, failure to pay taxes when due, or violation of any financial covenants that
would cause a prudent lender to believe that the prospect of payment or performance of
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the Lender Loan is impaired.

() No Cross-Collateralization. The Property covered by Lender’s Security
Instrument must only secure the Lender Loan; and the Property must not, currently or in
the future, be used as security for any other financing provided by Lender that purports to
be-in a superior position to that of the SBA Loan, unless authorized in writing by SBA. -

- (d)No Cross-Default, During the term of the SBA Loan, Lender must not
exercise any cross-default, "deem at-risk,"” or any other provisions in the documents
evidencing the Lender Loan or Lender’s Security Instrument that allow Lender to make -
demand on the Lender Loan priot to maturity unless the Lender Loan is in material
default :

(e) Reasonable Interest Rate. The Lender Loan must have a reasonable interest
rate that must not exceed the maximum interest rate for loans from commercial financial
institutions as published periodically by SBA in the Federal Register and in effect as of
the date of this Subordination Agreement

7 Notice of Default on Lender Loan. Lender must prov1de CDC and SBA with
written notice of any material default on theé Lender Loan or Lender’s Security Instrument
(referencing the SBA Loan number ori page one of this Agreement) within thirty (30) days after
the expiration of any cure period. Lender must also provide CDC and SBA with written notice
of its intent to enforce collection of the Lender Loan at least sixty (60) days prior to initiating any
judicial or non-judicial proceedings against the Borrower, guarantors or the Property. Notice -
under this Subordination Agreerhent shall be deemed to have been given when sent to the CDC
at the following address: 2595 East 3300 South, Salt Lake City, Utah 84109; and to SBA at the
following address: 801 R Street, Suite 101, Fresno Cahforma

&) Limitation on Default Interest Rate on Lender Loan. In the event of default on the
Lender Loan, Lender may not escalate the interest rate to a rate greater than the maximum rate
published by SBA in the Federal Register and in effect as of the date of this Subordination
Agreemcnt ‘If SBA purchases the Lender Loan or note, SBA wﬂl only pay the interest rate on
the note in effect before the date of default

9 Marshallmg of Collateral for Lender Loan. In the event Lender decides to

liquidate the Lender Loan, if Lender has taken additional collateral as security for the Lender
Loan, Lender must liquidate the additional collateral prior to foreclosing its Security Interest in

 the Property, and must apply the proceeds from liquidation of the additional collateral to the
Lender Loan priort to the proceeds from liquidation of the Property, Provided, however, that the
Lender shall not be required to liquidate the additional collateral if it is not commercially
reasonable to do so, (e.g., the additional collateral has insufficient value to justify the cost of
collectlon) and Lender provides written justification for not liguidating the additional collateral
in the 60 day notice it is required to prov:de the CDC and SBA prior to foreclosmg its Secunty
Interest in the Property.

| (10y Subordination of Default Charges to SBA Loan.
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(a) The term "Default Charges" includes, but is not limited to, prepayment
penalties, as well as late fees, escalated interest, and other charges after default on the
Lender Loan.

(b) To the extent the Lender’s Security Instrument secures any amounts
attributable to Default Charges, the Lender’s Security Instrument is and will be
subordinate to SBA’s Security Instrument. This subotdination applies only to CDC and
SBA and their successors and assigns, and shall not inure to the benefit of Borrower or
any guarantor of the Lender Loan. »

(¢) In the event of default on the Lender Loan, CDC or SBA may bring the
Lender Loan current or acquire the Lender Loan including Lender’s Security Instrument,
Lender agrees that in either of these circumstances, the amount to bring the Lender Loan
current or the purchase price of the Lender Loan will be net of all amounts attributable to
Default Charges subordinated to the SBA Mortgage. Lender further agrees that if it
receives any amounts attributable to Default Charges, Lender holds such funds in trust for
SBA and will immediately remit them to SBA.

(d) If Lender sells, or intends to sell the note evidencing the Lender Loan:

(1) If the Lender Loan is not in default, within 15 calendar days of the sale
Lender must provide CDC and SBA with written notice of the purchaser's name,
address and telephone number and confirmation that the purchaser has received
an executed copy of this Subordination Agreement,

(2) If the Lender Loan is in default and the Lender intends to sell the note
as part of its liquidation strategy, Lender must provide the CDC and SBA with the
option to purchase the note at the same price offered by any potential purchaser,
net any Default Charges. SBA shall have 45 calendar days from receipt of the
notice to exercise its option to purchase the note. If SBA does not exercise its
option and the Lender sells the note, within fifteen calendar days of the sale the
Lender must provide CDC and SBA with written notice of the purchaser's name,
address and telephone number and confirmation that the purchaser has received
an executed copy of this Subordination Agreement.

(11) Subordination of Swap Agreement Costs to SBA Loan. Ifthe Lender Loan
documents contain a swap component or hedging contract ("Swap Agreement”), all costs
associated with the Swap Agreement, (which may be termed swap fees, termination fees, default
fees), or other related fees, shall be subordinate to the amounts secured by SBA’s Security
Instrument.

(12)  Cooperation in Event of Liquidation. In the event either the Lender Loan or SBA
Loan is declared in default, the parties agree to liquidate the Property in a commercially
reasonable and cooperative manner. For example, Lender agreesto: (a) accept a U.S. Treasury
check(s) from SBA or CDC to facilitate SBA’s liquidation strategy, including, for example,
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purchase of the Lender Loan; (b) to provide CDC and SBA with the loan payment status, loan
payment history, and an itemized payoff statement on the Lender Loan; () to provide CDC and
SBA, at no charge (except for reasonable charges for photocopies) with copies of any appraisal,
environmental investigation, title examination or searches conducted by or for the Lender; and
(d) provide any other information about Borrower or the Lender Loan requested by CDC and
SBA.

(13)  Lender Waiver of Right to Indemnification by SBA or CDC. If the Lender Loan
documents contain provisions granting Lender the right to indemnification by subsequent owners
of the Property, Lender waives its right to enforce such provisions against SBA and CDC in the
event SBA or CDC acquires title to the Property through foreclosure, acceptance of a deed in
lieu of foreclosure, or otherwise,

(14) No Implied Third Party Beneficiaries. The parties agree that this Subordination
Agreement shall not grant any right, benefit, priority, or interest to any third party, including but
not limited to the SBA Loan Borrower or guarantor(s).

(15)  Successors and Assigns. This Subordination Agreement shall bind and inure to
the benefit of the respective parties and their successors and assigns, including any party
acquiring the Lender Loan and Lender’s Security Instrument by sale, assignment, or other
transfer from Lender. Lender agrees that SBA may assign this Subordination Agreement, and
waives all rights to contest such assignment.

(16) Federal Law. When SBA is the holder of the note evidencing the SBA Loan, this
Subordination Agreement and all related loan documents shall be construed in accordance with
federal law. CDC or SBA may use local or state procedures for purposes such as filing papers,
recording documents, giving notice, foreclosing liens, and other purposes, but by using these
procedures, SBA does not waive any federal immunity from local or state control, penalty, tax,
or liability. Lender may not claim or assert against SBA any local or state law to deny any
obligation of the Borrower, or defeat any claim of SBA with respect to the SBA Loan.

(17)  Termination. This Subordination Agreement will terminate upon payment in fuil
of either the Lender Loan or the SBA Loan and all costs related thereto.

(18)  Counterparts. This Subordination Agreement may be executed in any number of
counterparts, each of which will be deemed an original, and all of which together constitute one
and the same instrument. - :

(19)  Validity of Provisions. In the event that any provision of this Subordination
Agreement is deemed invalid by a court of competent jurisdiction, all other provisions of this
Subordination Agreement shall remain valid and enforceable.

(20)  Authority to Execute Subordination Agreement. The persons signing below

certify that they have been duly authorized to execute this Subordination Agreement on behalf of
their respective party.

3618927005 subordination_wt_agreement DRAFT

00776370 B: 1570 P: 452 >




: uU. S SMALL BUSINESS ADMIN ISTRATION
- '"BY Judd Blakesley, its Attomey*ln-Fact

R VlcéPresc{MnOfﬁcer o
B ta est Small Busmess

' Flnance

: State of Utah 4
; County of Salt Lake:

On ‘P\\M\ 24 2 £ 2\ befare me, Lléﬂu Sm \MLQ/V ‘ ﬂotary Publlc
‘personally -appéaréd ] Mdd Bla }éﬂ_,gu),u ., who proved to me on the
basis of satisfactory evidence to be the ‘person(s) dfhose name(s) is/are subscnbed to the.within -, ;-
instrument and acknowledged to e that he/she/they executed the same in histher/their. ..~
authonzed capacity(ies), and that by his/her/their mgnature(s) ol the instrumént the person(s), or S
the entity upon behalf of whlch the person(s) acted executed the mstrument

T ' ' :
I Certify. under PENALTY OF PERJURY under the laws of the State of Utah that the .
 foregoing paragraph is true and correct R RS S ‘}

R LFSASNYDER e
N Notary Public, State of Utah N
=} Commrssuon# Tieg20" ] -
§ - | MyCommission Explies
w? . Oclober21,2024 0

- WITNESS my hand and qfﬁmal _seal,_x. . 4." f.

‘Signature. 2%44@ P

-
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CACHE VALLEY BANK

Date: % ﬂw "2 ’

CORPORATE ACKNOWLEDGEMENT

STATEOF UTAH )

County of

L] /
On the 3 0% day of Vs ersonally appeared before me—r 1S Fl ho
being by me duly sworn, did gay that he is the et  of ¥, 43

Utah corporation and that the foregoing, attached instrument was signed in behalf &f the
corporation by authority of a resolution of its board of directors, and the said
Ne i Fostad acknowledged to me that the corporation executed the same.

e
NOTARY PUBLIC

Travis Resx Phjj
707698 ¢

NOTA

g COMMISSION EXPIRES
2% T September 12, 2023

- = State of Uteh

3618927005 subordination_ut_ agreement DRAFT

00776370 B: 1570 P: 454




CACHE VALLEY BANK

<1

Date: <6 ” SQ -2 !

CORPORATE ACKNOWLEDGEMENT

STATE OF UTAH ) i
&\)0;5\\3 : §s,
County of _ }‘%{C N‘%ﬂ- 7P

Onthe ‘503 ¥ day of ersonally appeared before me s
being by me duly sworn, did shy that he is the ARM  of (pcho Vallpy Bdvle ,
Utah corporation and that the foregoing, attached instrument was signed in behajf of the
corporation by authority of a resolution of its board of directors, and the said
acknowledged to me that the corporation executed the same.

A NOTARY PUBLIC ]
s Travis Rex Féhimps

7
cowngsz?gmmes . NOTAW
Septsmber 12, 2023

State of Utah
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~ SUBORDINATION AGREEMENT
" SIGNATUREPAGE

The undersigned Obligors and Guararitdrs, consent to ttué tramactton‘and uncondxtxonally

acknowledge their continuing legal responsibility as Obligors and Guarantors of the primary

obligation of FOSTER’S DEVELOPMENT, LLC and agree to all terrns set forth in this
subordmauon agréement, ,

'Dated: - 5’{/30/202,(

FOSTER’S DEVELOPMENT, LLC

'

s

ackie Sue F oster, em

RI=10 .

- N&il A, Foster, Member

FOSTCO, INC.

/U) 4555 - s’/fé/zz ' ﬁ

“Neil A, Foster, President

Bk=

_ Né:lA Foster, Indlv:dually

""" Bryant N, Foster, Individually
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. SUBORDINATION AGREEMENT
-~ NOTARYPAGE

LIMITED LIABILTY ACKNOWLEDGEMENT '

STATE OF UTAH )

County of J

On the. Mi day of . A’tnhua:’% o personally appeared before mé Angela Carter,- a
‘Member of FOSTER’S DE)(’ELOPMENT LLC, that:the foregoing, attached instrument was
signed and acknowledged in behalf of said hmlted liability company by authority . of its articles -

of organization and"the sa1d member acknowledged to me that sald 11m1ted hab111ty oompany I

executed the same

- T
A Travis-Rex Phillips
707698 - ¢

COMMISSION EXPIRES

September 12, 2023 §

SteteotUtah |

LIMITED LIABILTY ACKN OWLEDGEMENT

' STATE OF UTAH )

Countyof_." vign

On the ﬁﬂ" day of 4 oy 7‘ R personally appeared before me Bryant N Foster -
- 'Member of FOSTER’S: DEVELOPMENT LLC, that the foregoing, attached instrument was -

o ‘signed and; acknowledged in' behalf of said'limited liability company by authority of its amcies o
" of organization and the said member acknowledged to me that said hrmted 11ab111ty COmpany A

executed the same
" ‘mﬁ% S NOTARY FUBIIG
S "“x‘i\, . Travis Rex Phlll!ps

L oy

A 707698
5\ i81Y /P f COMMISSION EXPIRES
DAL September 12; 2023
\.. Eibsr State of Litah
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LIMITED LIABILTY ACKNOWLEDGEMENT

STATE OF UTAH )

:§8.
County of m%;q\,\

On the — day of /# wgas / , personally appeared before me Jackie Sue Foster,
Member of FOSTER’S ﬁEVEI!OPMENT , LLC, that the foregoing, attached instrument was
signed and acknowledged in behalf of said limited liability company by authority of its articles
of organization and the said member acknowledged to me that said limited liability company
executed the same, ‘

NOTARY PUBLIC W
Travis7 g;gg%hmups 7
COMMISSION EXPIRES 'NOTAR 1C
Septamber 12, 2023
Stateoftitah __}

LIMITED LIABILTY ACKNOWLEDGEMENT

T“i

STATE OF UTAH )
:s8,
County of (AL

On the £ 'Wday of /4' w“ud gy / , personally appeared before me Neil A, Foster,
Member of FOSTER’S ‘bEVEl/bPMENT, LLC, that the foregoing, attached instrument was
signed and acknowledged in behalf of said limited liability company by authority of its

+articles of organization and the said member acknowledged to me that said limited liability
company executed the same.

iy - !

5 Travis Rex Phillips
Y 707698

COMMISSION EXPIRES

Septamber 12, 2023
Statg of Yigh

NOTARY-PYB
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CORPORATE ACKNOWLEDGEMENT

STATE OF UTAH )

: S8,
County of MM%&;\/‘

On the 3Q 1 day of /‘(’ A/ 7L / personally appeared before me Neil A. Foster, who
being by me duly sworn, did say that he/she is the President of FOSTCO, INC. a Utah

corporation and that the foregoing, attached instrument was signed in behalf of the corporation
by authority of a resolution of its board of directors, and the said Neil A. Foster acknowledged to
me that the corporation executed the same.

X NOTARY PUBLIG 1
PP Travis Rex Phillips %
) 707698 v

COMMISSION EXPIRES
Septambor 12, 2023 NOTARYTUBLIC
State of Utah ,

INDIVIDUAL ACKNOWLEDGEMENT

STATE OF UTAH )

o 1:8
County of A}ﬁh@{ﬂ/j

N
On the 30* day of /4 gy / , personally appeared before me Neil A. Foster,
signer of the above instrument, Avho duly acknowledged to me that he/she executed the same.

e NOTARY mgrl‘.;ﬁ . 'ﬁ%
5 ‘,‘f& Travi§7 5%_%98 ilip NOTAR¥PUBLI
*-‘ 4

COMMISSION EXPIRES
Septamber 12, 2023
State of Utah
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INDIVIDUAL ACKNOWLEDGEMEN T

'STATE OF UTAH By

. On. the Q day of /:Lcﬂgéi % ' personally appeared before me Bryant N
Foster, signer of the above )llstrument who duly acknowledged to me that he/she exccuted thc o
same e : L : ST -

CTARY PUBL :c.'_" L
'Travns Rex Phlllips o
707698

", COMMISSION EXPIRES &
Saptember 12, 2023
State of Utah
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EXHIBIT “A”

A.P.N.: A-0772-0013-0000

Beginning at a point South 88°55'27” East along the Section Line 569.54 feet and South 00°00’00” East
39.66 feet from the North Quarter Corner of Section 14, Township 35 South, Range 11 West, Salt Lake
Base and Meridian. Said point being on the South right-of-way line of Midvalley Road; said point also
being on the record East line of 3 Peak Subdivision, Phase 1; running thence South 82°48'19"” East
along said right-of-way 97.04 feet; thence South 88°55'27” East along said right-of-way line 37.64 feet;
thence departing said right-of-way line and running South 00°26’18" West 761.35 feet; thence South
89°33'40” East 635.67 feet to the West right-of-way line of Minersville Highway; thence South
00°27'34” West along said right-of-way line 461.90 feet to the PC of a curve to the right, curve data:
Delta=90°26"52", Radius=34.00 feet, Chord=South 45°41’00” West 48.27 feet; thence along the arc of
said curve 53.67 feet to the PT; thence North 89°05’34” West 625,74 feet to the PC of a curve to the
left, curve data: Delta=05°27'44", Radius=1150.00 feet, Chord=South 88°10'34” West, 109.59 feet;
thence along the arc of said curve 109,63 feet; thence departing said curve and running North
00°26'18" East 1268.28 feet to the point of beginning,

LESS AND EXCEPTING the following tract of land: Beginning at a point which is situated South
88°55'27" East along the Section Line 1071.42 feet and South 1301.36 feet from the North Quarter
Corner of Section 14, Township 35 South, Range 11 West, Salt Lake Base and Meridian, thence North
89°05'34” West 402.01 feet to the true point of beginning, thence Westerly along the arc of a curve to
the left with a radius of 1150.00 feet a distance of 109.63 feet (the Chord of said curve bears South
88°10°34" West 109.59 feet); thence North 00°26’18” East 5.22 feet; thence South 89°05’34” East
109.50 feet to the true point of beginning.
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