
ASSIGNMENT OF CONSERVATION EASEMENT

Kanarra Mountains/Virgin River Headwaters (Ence) UT

THIS ASSIGNMENT OF CONSERVATION EASEMENT (the"Assignment")
ismade and enteredintothis 0\s+ day of ("'t be( ,2009 by and

between THE NATURE CONSERVANCY, a Districtof Columbia non-profit

corporation(the"Conservancy") as assignor,and THE STATE OF UTAH, actingby and

through the DEPARTMENT OF NATURAL RESOURCES, DIVISION OF

FORESTRY, FIRE, AND STATE LANDS, whose addressis1594 West North Temple,
Suite3520, SaltLake City,UT 84116 (the"State")as assignee,on the basisof the

followingfactsand circumstances:

A. The Conservancy istheholder of a Conservation Easement (the
"Conservation Easement") on certainrealpropertylocatedin IronCounty, UT, owned by
The Louis W. Ence Family Partnership,LTD, whose addressis557 Ridge Road, Cedar

City,UT 84720 c/o Keith Ence. A copy of the recorded Conservation Easement is

attachedtothisAssignment as Attachment 1,and incorporatedhereinby reference.

B. The Stateisa "qualifiedorganization"as thatterm isdefinedin Section

170(h)(3)of the InternalRevenue Code, as thatsectionmay be amended from time to

time,and has authoritytohold,monitor and enforcethe Conservation Easement pursuant
toUtah statelaw.

C. The Conservancy desiresto assignto the Stateand the Statedesiresto

acceptfrom theConservancy, theConservancy's rightsand obligationsas the Grantee

under the Conservatan.Empent.

?
ORE forgood and valuableconsideration,thereceiptof which is

ervancy hereby assignstothe State,and the Statehereby
acif ts 8%Emes, allof the Conservancy's rights,title,interest,and obligationsas

Grantee,on allthe terms and conditionssetforthinthe Conservation Easement; and the

Conservancy ishereby releasedfrom allobligationsunder the Conservation Easement.

The Stateacknowledges thatitacquiredthe Conservation Easement with federal

funds under the ForestLegacy Program (P.L.101-624; 104 Stat.3359) and thatthe

Conservation Easement cannot be sold,exchanged, or otherwisedisposed of by the State

unlessthe United Statesisreimbursed the market value of theConservation Easement at

thetime of disposal.Provided,however, the Secretaryof Agriculturemay exercise

discretionto consent to such sale,exchange, or dispositionupon the State'stenderof

equalvalued considerationacceptabletothe Secretary.
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IN WITNESS WHEREOF, theConservancy and the Statehave enteredintothis

Assignment of Conservation Easement as of thedate firstwrittenabove.

THE NATURE CONSERVANCY,

a Districtof Columbia non-profitcorporation

By:

Title: Are

STATE OF UTAH )

)ss
COUNTY OF SALT LAKE )

The foregomg instrumentwas acknowledged beforeme this 19 day of

hd4 ,2009 by Dave Livermore, theUtah StateDirectorand Vice Presidentof

THE NATURE CONSERVANCY, a DistrictofCol mbi n-profit rporation.

N Public

Residing in: I OT

My commission expires: 41(7/ *200(

COURTNEY ROSE
MDISHYPUHUC*8WE OFtnaN
Mr Comm. BSA 01/11/2011
Commbelon # 567571
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THE STATE OF UTAH,

DEPARTMENT OF NATURAL RESOURCES,

DIVISION OF FORESTRY, FIRE AND STATE LANDS

By:

Title:

STATE OF UTAH )

)ss

COUNTY OF SALT LAKE )

The foregoinginstrumentwas acknowledged before me this day of Mr

,2009 by ?? r ha Yd 4 Hu e We Y ,the 0 \ et for of THE

STATE OF UTAH, DEPARTMENT OF NATURAL RESOURCES, DIVISION OF

FORESTRY, FIRE, and STATE LANDS.

Notary blic

Residing in: R \+ la P 09 M
J

My commission expires: Feb n-wr /H , 011.
m NorARY Pa ac I

JENNIFERWIGLAMA g

#

1894WestNorthTempleI saltLakeCitr.UT 84118 I
COMMISSIONEXPIRES gFebruary14.20121 "

STATEOF UTAH I
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When recorded,returnto:

The Nature Conservancy
00596317
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559 East South Temple nies/2oes ea: sc rinNunNo witrarco

SaltLake City,UT 84102 (1)

DEED OF CONSERVATION EASEMENT

(Kanarra Mountain/Virgin River Headwaters - Ence) UT

THIS DEED OF CONSERVATION EASEMENT ismade this ay of

ak/o 4 ,,2009by and between LOUIS W. ENCE FAMILY PARTNERSHIP, LTD.,

organizedunder thelaws of the Stateof Utah, whose addressis557 Ridge Road, Cedar City,UT

84720 (the"Grantor") and THE NATURE CONSERVANCY, a Districtof Columbia non profit

corporationwhose addressis4245 N. FairfaxDr.,Arlington,VA 22203 ("Grantee").

ExhibitstothisDeed of Conservation Easement includethe following,which are

incorporatedhereinby reference:

ExhibitA -
Legal Descriptionof thePropertyand Water Rights;

ExhibitB -
PropertyMap;

Exhibit C -
Acknowledgment of Easement BaselineDocumentation Report;

Exhibit D - ForestStewardship Plan;

Exhibit E - ConsistentUses of theProperty;and

Exhibit F - InconsistentUses of theProperty.

WITNESSETH THAT:

A. Grantor istheowner of certainrealpropertyin IronCounty, Utah, consistingof

1,171 acres,more or less,more particularlydescribedand shown in Exhibits A and B attached

heretoand incorporatedhereinby thisreference(the"Property").

B. The Propertycurrentlyexistsin a substantiallyundisturbed,naturalstateand

provides significantrelativelynaturalhabitatfornativeplantsand wildlife.As such,theProperty

has significantecological,scientific,and aestheticvaluesof greatimportance to Grantor,the

people of Iron County, and thepeople of the Stateof Utah. In particular,the Propertypossesses

naturalcommunities of sagebrush,aspen,oak,mountain brush and mixed conifer,and

unfragmented open space thatprovides forthemigrationof wildlife,including,but not limitedto

deer,elk,bear,and cougar (the"Conservation Values").

C. Furthermore, theprotectionand preservationof theConservation Values areconsistentwith

thegoalsof the Stateof Utah's ForestLegacy Program and theestablishmentof thisconservation

easement willprovide publicbenefitsby preventingfutureconversionsof forestland and forest

resources;protectingand enhancing water qualityand water supplies;protectingwildlifehabitat

and maintaining habitatconnectivityand relatedvaluestoensurebiodiversity;protectingrinarian
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areas;maintaining and restoringnaturalecosystem functions;and,maintaining forest

sustainabilityand the culturaland economic vitalityof ruralcommunities, inaccordance with

theCooperative ForestryAssistanceAct of 1978, as amended by section1217 of the Food,

Agricultural,Conservation,and
Trade Act of 1990 (104 Stat.3528; 16 U.S.C. Section2103c).

diantor,as owner of the Property;owns the affirmativerightsto identify,

preserve,and protectinperpetuityitsConservation
Values by grantingthisConservation

Easement. In accordance with the Utah Land Conservation Easement Act, Utah Code Annotated

Sections57-18-1 to 57-18-7,thepurpose of thisConservation Easement istopreserveand

maintain the land and water predominantly ina natural,scenic,or open condition,or for

agricultural,cultural,wildlife
habitator otheruse or conditionconsistentwith theprotectionof

open land. By thisgrant,Grantor intendsthatonly thoseuses of the Propertythatareconsistent

with thepreservationand protectionof the Conservation
Values be permitted.

E. Grantee isa qualifiedtohold Conservation Easements under Section

170(b)(1)(A)(v)of the InternalRevenue
Code and Title57, Chapter 18 of theUtah Code.

F. Grantor has specificallyrequestedthatthe
value of donated interestsattransferbe

used as a non-federalmatch forthe ForestLegacy Program.

TERMS AND CONDITIONS

NOW, THEREFORE, in considerationof themutual covenants containedherein,

pursuantto the 'Land
Conservation Easement Act' of Utah's statutes,Sections57-18-1 to 57-18-

7,Grantor hereby grantsand conveys to Grantee,itssuccessorsand assigns,a perpetual

Conservation Easement consistingof therightsand restrictionsenumerated herein,over and

acrossthe Property(the"Easement").

1. Purposes. Itistheprimary purpose of theEasement to preserveand protectinperpetuity

and, inthe event oftheirdegradation
or destruction,therestorationof therelativelynatural

featuresand Conservation Values of the Property. Itisfurtherthe specificpurpose of this

Easement to conserve importanthabitatforwildlife;
to protectrareor unique nativeplants

currentlyknown or lateridentified;and to conserve thediverseforest,meadow, and riparian

vegetativecommunities and the wildlifeinhabitingthesecommunities. Itisalsothepurpose of

thisEasement topreservethe agriculturaluses
ofthe Property (asdefined inthe"Easement

Documentation Report" requiredunder Paragraph 3 below) in a manner consistentwith the

protectionof the Conservation
Values. Collectively,thesepurposes arehereinafterreferredto as

the"Conservation Purposes". In achievingtheseConservation Purposes,itistheintentof the

Easement to permit the continuationof
such uses as may be conducted consistentwith the

Conservation Values protectedherein.

2. Authority forTransferto Stateof Utah. Grantor and Grantee acknowledge thatthis

Easement may be transferredtothe Stateof Utah and such acquisitionby the Stateisauthorized

by theCooperative ForestryAssistanceAct of 1978, as amended by section1217 of theFood,

Agricultural,Conservation,and
Trade Act of 1990 (104 Stat.3528; 16 U.S.C. Section2103c).

00596318 00596317
B: 1178 P: 599 Fee $164.00 2 8: 2178 P: 567 Fee $252.00

Debbie B. Johnson Iron County Recorder Page 5 of 32 Debbie B. Johnson Iran County Recorder Page 2 of 29

11/06/200903:40:16 PM By HICKMAN LAND TITLE/FATCO 11/06/200903:31:42 PM B HICKMAN LAND TITLE/FATCO

HIIII'I'lil'Dilk'M,Mul'M'JrtWi"I*)h'E'A't h II III



3. BaselineDocumentation Report. Competent naturalistsfsmiliarwith the Propertyhave

prepared a collectionof baselinedataon thePropertyand itsresources.The data and explanatory
textarepresentedin the "Easement Documentation Report fortheKanarra Tract- Utah" (the

"Report").The partiesacknowledge inthe statementattachedas Exhibit C thatthe Report is

intendedto document the currentconditionand uses and establishthe conditionof the Property

subjectto the Easement as of the datewrittenabove. For purposesof thisEasement, and as a

supplement totheReport,theexistingwater rights,ifany associatedwith thePropertyaredescribed

on Exhibit A, togetherwith allexistingrightsto springs,tributarygroundwater, or non-tributary

groundwater, and alladditionalunknown existingwater rightsappurtenantto theProperty (the
"Water Rights").

The partiesagree that,inthe event a controversyariseswith respectto thenatureand extentof

thebiologicalor physicalconditionof theProperty,the partiesshallnot be foreclosedfrom

utilizingallotherrelevantor materialdocuments, surveys,reports,and otherinformationto assist

intheresolutionof the controversy.

4. Rights of Grantee. The rightsconveyed to Grantee by theEasement are the following:

A. To preserveand protecttheConservation Values of the Propertyinperpetuity.

B. To enterupon the Propertyatreasonabletimes inordertomonitor Grantor's

compliance with and otherwiseenforcetheterms of thisEasement; provided thatsuch entryshall

be upon priorreasonablenoticeto Grantor except in emergencies or casesof suspecteddeliberate

violations,and Grantee shallnot unreasonably interferewith Grantor'suse and quietenjoyment
of the Property.

C. To enjoinany activityon or any use of the Propertythatisinconsistentwith the

Easement and may enforceagainsttheperpetratingpartytherestorationof such areasor features

of thePropertythatmay be damaged by any inconsistentactivityor use.

D. In the event thatGrantor failsto defend the Water Rights againstinjuryor

abandonment, the Grantee may assertany defenses,seek tochange theWater Rights,or take any
otheractionsnecessaryto avoid theirlossor diminishment. Any lossof the Water Rights

through injuryor abandonment shallnot be considereda severanceor othertransferof the titleto

the Water Rights from the Property.

E. To review, comment upon, approve or objecttoany proposed plans relatingto

uses as setforthbelow; and

F. To place signson thePropertywhich identifythePropertyasbeing protectedby
thisConservation Easement. The number and locationof thesignsaresubjectto Grantor's

approval,which willnot be unreasonably withheld.
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5. Reserved Rights;ConsistentUses of the Property. Grantor reservesallrightsaccruing

from ownership of theProperty,includingthe rightto engage in,or permit or inviteothersto

engage in,alluses of thePropertythatarenot expresslyprohibitedhereinand arenot

inconsistentwith thepurpose of thisEasement. Without limitingthe generalityof the foregoing,

therightssetforthin Exhibit E areexpresslypermitted.In thatregard,except as provided in

Exhibit F attachedhereto,theuses setforthin Exhibit E attachedheretoand incorporated

herein,though not an exhaustivelistof consistentpermitteduses,areconsistentwith this

Easement, and shallnot be precluded,prevented,or limitedby thisEasement, except forthe

requirement of priorapprovalby Grantee where such approval isrequiredherein.

6. InconsistentUses of the Property. Any activityon or use of the Propertythatis

inconsistentwith theConservation Purposes of thisEasement isprohibited.Though not an

exhaustivelistof prohibiteduses,none of theuses describedin Exhibit F heretoshallbe made

of the Property. In making thisgrant,Grantor has consideredthepossibilitythatusesprohibited

by the terms of thisEasement may become more economically valuablethan permitteduses,and

thatneighboring propertiesmay inthe futurebe put entirelyto such prohibiteduses. Itisthe

intentof both Grantor and Grantee thatany such changes shallnot be deemed to be

circumstancesjustifyingthetermination,extinguishment ormodificationof thisEasement. In

addition,the inabilityof Grantor,or his/her/theirheirs,successors,or assigns,to conduct or

implement any or allof theusespermittedunder theterms of thisEasement, or the

unprofitabilityof doing so,shallnot impair thevalidityof thisEasement or be considered

grounds foritstermination,extinguishment or modification.

7. PriorNotice and Approval. Grantor shallnot undertake or permit any activityrequiring

priorapproval by Grantee without firsthaving notifiedand receivedwrittenapprovalfrom

Grantee as provided herein.

Priorto the commencement of any such activity,Grantor shallsend Grantee written

noticeof Grantor'sintentiontoundertake or permit such activity.The noticeshallinform

Grantee of allaspectsof theproposed activity,includinglocation,design,materialsor equipment

tobe used, datesand duration,and any otherrelevantinformation,and shallbe deliveredby

overnightcourieror registeredor certifiedmail,returnreceiptrequested,to The Nature

Conservancy, 559 East South Temple, SaltLake City,UT 84102, AttentionDirectorof

Conservation Programs, or such otheraddressesas Grantor may from time to time be informed

of inwritingby Grantee.Upon transferof thisConservation Easement to the Stateof Utah, such

noticeshallbe deliveredto theUtah Division of Forestry,Fireand StateLands, 1594 West North

Temple, Suite3520, SaltLake City,UT 84116.

Grantee shallhave forty-five(45) days from receiptof the notice,as indicatedby thedate

of the returnreceipt,toreview theproposed activityand tonotifyGrantor of any objections

thereto;provided thatthe45-day period shallnot begin untilsuch time as Grantee has received

adequate informationfrom Grantor to evaluatetheproposed activity.In the eventthatGrantee

requiresadditionalinformationtoevaluatetheproposed activity,Grantee shallrequestthe

informationfrom Grantor as soon as practicableand in any case not laterthan 30 days afterthe

receiptof the noticeof theproposed activity.
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Grantee'swrittendecisionto approve or disapprove the activityproposed by Grantor

shallbe sentby registeredor certifiedmail,returnreceiptrequested,to Grantor atthe address

firststatedabove, or to such otheraddressas Grantee may from time totime be informed of in

writingby Grantor.

A decisionby Grantee to disapprove a proposed activitymust be based upon Grantee's

determinationthattheproposed activityisinconsistentwith the Conservation Purposes of the

Easement. IfinGrantee'sjudgment itispossiblethattheproposed activitycan be modified tobe

consistentwith the Easement, Grantee'sdecisionnoticeshallinform Grantor of such

modification(s).Once modificationismade tothe satisfactionofGrantee or Grantee otherwise

concurs with thematterssetforthin Grantor'snotice,theproposed activitymay thereafterbe

conducted ina manner thatisacceptableto Grantee.

Should Grantee failto post itsresponse to Grantor'snoticewithinforty-five (45)days of

itsreceiptof noticeor within forty-five(45)days of thetime thatGrantee has receivedadequate

informationto evaluatethe proposed activity,whichever islater,theproposed activityis

automaticallydeemed consistentwith theterms of the Easement, Grantee having no furtherright

to objecttothe activityidentifiedby such notice.

IfGrantee raisesobjectionsto a proposed activity,and thepartiescannot agree to a

resolutiondespitetheparties'bestefforts,eitherone of the partiesmay submit thematter to non-

binding arbitration.Any matter submitted to arbitrationshallbe submittedto and heard by the

SaltLake City Officeof the American ArbitrationAssociationin accordance with the then

currentCommercial ArbitrationRules of theAmerican ArbitrationAssociation.

8. Remedies, Breach and Restoration. The provisionsof thisEasement areenforceablein

law or equityby theGrantee,itssuccessorsor assigns,as follows:

A. Notice of Violation;CorrectiveAction. IftheGrantee determinesthata violationof

theterms ofthisEasement has occurredor isthreatened,theGrantee shallgivewrittennoticeto

Grantor of such violationand demand correctiveactionsufficienttocuretheviolationand,where

theviolationinvolvesinjurytothePropertyresultingfrom any use or activityinconsistentwith the

purpose ofthisEasement, to restoretheportionof thePropertyso injuredtoitspriorconditionin

accordance with a plan approved by theGrantee.

B. InjunctiveRelief.IfGrantor failsto curetheviolationwithinthirty(30)days or

such longerperiodmutually agreed toby Grantor and Grantee afterreceiptofnoticethereoffrom

the Grantee (hereinafterthe"Cure Period"),orunder circumstanceswhere theviolationcannot

reasonablybe cured withinthe Cure Period,failtobegin curingsuch violationwithinthe Cure

Period,or failto continuediligentlytocuresuch violationuntilfinallycured,theGrantee may bring

an actionatlaw or inequityin a courtof competent jurisdictionto enforcetheterms of this

Easement, toenjointheviolation,exparte as necessary,by temporary orpermanent injunction,and

torequiretherestorationof thePropertytotheconditionthatexistedpriortoany such injury.

00596318 00596317
B: 1178 P: 502 Fee $164.00 B: 1178 P: 570 Fee $152.00
Debbie B. Johnson Iron County Recorder Page 8 of 32 Debbie B. Johnson Iron Cot.intyRecorder Pa e 5 of 29
11/95/200903:40: 6 PM By HICKMAN LAND TITLE/FATCO 11/06/200903:31:42 PM By HICKMAN LAND TITL /FATCO

HIllE I'2'M's'A'R*,tM'IMM"WWir M HillI
' -" -

IllI



C. Damages. The Grantee shallbe entitledtorecoverdamages forviolationofthe

terms of thisEasement or injurytoany ConservationValues protectedby thisEasement, including,

withoutlimitation,damages forthelossof scenic,aesthetic,or environmentalvalues.Without

limitingGrantor'sliabilitytherefore,theGrantee,initssolediscretion,may apply any damages

recoveredtothecostof undertakingany correctiveactionon theProperty.

D. Emergency Enforcement. IftheGrantee,initssolediscretion,determinesthat

circumstancesrequireimmediate actiontopreventor mitigatesignificantdamage tothe

ConservationValues of theProperty,theGrantee may pursue itsremedies under thisParagraph 8

withoutpriornoticeto Grantororwithoutwaitingfortheperiodprovided forcureto expire.

E. Scope of Relief.The Grantee'srightsunder thisParagraph 8 apply equallyinthe

eventof eitheractualor threatenedviolationsof theterms of thisEasement. Grantor agreesthatthe

Grantee'sremedies atlaw forany violationof theterms of thisEasement areinadequateand that

theGrantee shallbe entitledtotheinjunctivereliefdescribedinParagraph 8.B.above,both

prohibitiveand mandatory, inadditiontosuch otherrelieftowhich theGrantee may be entitled,

includingspecificperformance oftheterms of thisEasement, withoutthenecessityof proving

eitheractualdamages or theinadequacyof otherwiseavailablelegalremedies. The Grantee's

remedies describedinthisParagraph8.shallbe cumulative and shallbe inadditiontoallremedies

now or hereafterexistingatlaw or inequity.

F. Forbearance. Forbearanceby theGrantee toexerciseitsrightsunder thisEasement

intheeventof any breach of any term of thisEasement by Grantorshallnotbe deemed or

construedtobe a waiver by theGrantee of such term or of any subsequentbreach of thesame or

any otherterm of thisEasement or of any ofthe Grantee'srightsunder thisEasement. No delayor

omission by theGrantee intheexerciseof any rightor remedy upon any breach by Grantorshall

impairsuch rightor remedy orbe construedas a waiver.

G. Waiver of CertainDefenses. As between Grantor and Grantee Grantor hereby

waives any defenseof laches,estoppelorprescription.

H. Acts Bevond Grantor'sControl.Nothing containedinthisEasement shallbe

construedtoentitlethe Granteetobringany actionagainstGrantor forany injuryto or change inthe

Propertyresultingfrom causesbeyond Grantor'scontrol,including,without limitation,fire,flood,

storm,and earthmovement, or from any prudentactiontakenby Grantorunder emergency

conditionstoprevent,abate,ormitigatesignificantinjuryto thePropertyresultingfrom such

causes.

9. Liabilities.Grantor shallhold harmless,indemnify, and defend Grantee and Grantee's

members, directors,officers,employees, agents,and contractorsand theheirs,personal

representatives,successors,and assignsof each of them from and againstallliabilities,penalties,

costs,losses,damages, expenses,causesof action,claims,demands, orjudgments, including,

without limitation,reasonableattornby'sfees,arisingfrom or in any way connected with the

presenceor releaseof any Hazardous Material(asthatterm isdefinedinParagraph 18 below) or

substanceof any kind on theProperty.This Paragraph shallnot apply inthe case of any
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Hazardous Materialor substancein any manner placed on the Propertyby Grantee or Grantee's

representativesor agents.

10. Costs and Legal Requirements. Grantor retainsallresponsibilitiesand shallbear allcosts

and liabilitiesof any kind relatedto theownership, operation,upkeep and maintenance of the

Propertyand agree thatGrantee shallhave no duty or responsibilityfortheoperationor

maintenance of the Property,themonitoring of hazardous conditionsthereon,or the protectionof

Grantor,the public,or any thirdpartiesfrom risksrelatingto conditionson theProperty. Grantor

agreestopay any and allrealpropertytaxesand assessments leviedby competent authorityon

the Propertybeforedelinquency and thatGrantor shallkeep Grantee'sinterestin theProperty
freeof any liens,includingthose arisingout of any work performed for,materialsfurnishedtoor

obligationsincurredby Grantor. Grantor shallbe solelyresponsibleforany costsrelatedtothe

maintenance of generalliabilityinsurancecovering actson the Property.The priorsentencedoes

not requireGrantor tomaintain such coverage. Grantor remains solelyresponsibleforobtaining

any applicablegovernmental permits and approvalsforany activityor use permittedby this

Easement, and any activityor use shallbe undertaken in accordance with allapplicablefederal,

state,and locallaws,regulations,and requirements.Ifmore thanone person or entityconstitutes

Grantor,the obligationsof each and allof them under thisEasement shallbe jointand several.

11. Access. Nothi containedinthisEasement shall 'veor tothe blica ri to

enterupon or use theProperty or any portionthereofwhere no such rightexistedin the public

immediately priorto the execution of thisEasement.

I2. Subsequent Transfers.Grantor agreesthattheterms,conditions,restrictionsand

purposes of thisEasement or referencetheretowillbe insertedby Grantor in any subsequent deed

or otherlegalinstrumentby which Grantor divestseitherthe feesimple titleor possessory

interest,including,but not limitedto,any leasesof theProperty;and Grantor furtheragreesto

notifyGrantee of any pending transferatleastthirty(30)days in advance. The failureof Grantor

to comply with thisParagraph shallnot impair the validityof thisEasement or limitits

enforceabilityin any way. Any successorin interestof Grantor,by acceptanceof a deed, leaseor

otherdocument purportingto convey an interestin theProperty,shallbe deemed to have

consented to,reaffirmedand agreed tobe bound by allof the terms,covenants,restrictionsand

conditionsof thisEasement.

13. Amendment. Ifcircumstancesariseunder which an amendment toor modif icationof the

Easement would be appropriate,Grantor and Grantee may jointlyamend theEasement; provided
thatno amendment shallbe allowed thataffectsthe qualificationof theEasement under theIRS

Code or the 'Land Conservation Easement Act' of Utah's statutes,Sections57-18-1 to 57-18-7.

Any such amendment shallbe consistentwith thepurposes of theEasement, shallnot affectits

perpetualduration,shallnot permit additionaldevelopment or improvements to be undertaken on

the Propertyotherthan development or improvements currentlypermittedby the Easement, and

shallnot impair any of the significantConservation Values of theProperty.Any such

amendment shallbe recorded in theofficialrecordsof the county inwhich thePropertyis

located.
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14. Extinguishment and Condemnation.

A. Extinguishment. Ifcircumstancesariseinthe futurethatrender thepurpose of

thisEasement impossibleto accomplish,thisEasement can only be terminatedor extinguished,

whether inwhole or inpart,by judicialproceedings in a courtof competent jurisdiction.Unless

otherwiserequiredby applicablelaw atthe time,inthe eventof any saleof allor a portionof the

Property(orany otherpropertyreceivedin connection with an exchange or involuntary

conversionof the Property)aftersuch terminationor extinguishment,and afterthe satisfactionof

priorclaims and netof any costsor expenses associatedwith such sale,Grantor and Grantee shall

dividetheproceeds from such sale(minus any amount attributableto the value of improvements

made by Grantor aftertheeffectivedateof thisEasement, which amount isreservedto Grantor)

in accordance with theirrespectivepercentageinterestsinthe fairmarket value of theProperty,

as such percentageinterestsaredetermined under theprovisionsof Paragraph 14.B.,adjusted,if

necessary,to reflecta partialterminationor extinguishment of thisEasement. All such proceeds

receivedby Grantee shallbe used by Grantee in a manner consistentwith Grantee'sconservation

purposes.

B. PercentageInterests.For purposes of theparagraph,thepartiesheretostipulate

thatas of the effectivedateof thisgrantthe Easement and therestrictedfeeinterestinthe

Propertyeach representa percentageinterestin the fairmarket value of the Property. Said

percentageinterestsshallbe determined by theratioof thevalue of theEasement on theeffective

dateof thisgrantto thevalueof the Property,without deductionforthevalue of theEasement,

on the effectivedateof thisgrant.The values on the effectivedateof thisgrantshallbe those

valuesused to calculatethedeductionforfederalincome taxpurposes allowableby reason of this

grant,pursuantto Section 170(h)of theInternalRevenue Code. The partiesshallincludethe

ratioof thosevalues with theBaselineDocumentation of the Property(on fileatGrantee's

offices)and shallamend such values,ifnecessary,torefleetany finaldeterminationthereofby

the InternalRevenue Serviceor courtof competent jurisdiction.For thepurposes of this

paragraph,theratioof thevalue of the Easement to thevalue of the Propertyunencumbered by

theEasement shallremain constant,and thepercentageinterestsof Grantor and Grantee inthe

fairmarket value of the Propertytherebydeterminableshallremain constant.

C. Condemnation. Ifallor any partof thePropertyistaken by exerciseof thepower

of eminent domain or acquiredby purchase in lieuof condemnation, whether by public,

corporate,or otherauthority,so as toterminatethisEasement, inwhole or in part,Grantor and

Grantee shallactjointlytorecoverthe fullvalue of theinterestsinthe Propertysubjectto the

takingor inlieupurchase shallbe paid out of the amount recovered. Grantee'sshareof the

balance of theamount recoveredshallbe determined by multiplyingthatbalance by theratioset

forthinParagraph 14.B. Grantee has receivedmoney from theUtah QualityGrowth

Commission ("Commission") as partialfunding forthe acquisitionof thisEasement. Inthe event

of condemnation or termination,the Commission shallbe entitledtoreceivethatportionof the

netproceeds of condemnation or saleof the Property,or any portionthereof,thatGrantee is

entitledtounder theterms of thisEasement equal to theproportionatevalue of theGrant funds

thatwere used to pay forthisEasement as establishedatthetime of itscreation.At theoptionof

theCommission, Grantee may retainthe Commission's shareof theproceeds,provided thatthe
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proceeds shallbe used ina manner and fora purpose consistentwith theconservationvalues for

which the Grant was made.

D. Applicationof Proceeds. Grantee shalluse any proceeds receivedunder the

circumstances describedinthisParagraph 14 ina manner consistentwith itsconservation

purposes,which areexemplifiedby thisgrant.

15. Interpretation.The provisionsof thisEasement shallbe liberallyconstruedto effectuate

theirpurpose of preservingand protectinghabitatforwildlife,unique nativeplants,and diverse

forest,meadow and riparianvegetativecommunities, as well as preservingtheagriculturaluses

in those areasdesignatedforsuch uses intheReport. No remedy or electiongivenby any

provisioninthisEasement shallbe deemed exclusiveunless so indicated,but itshall,wherever

possible,be cumulative with allotherremedies atlaw or in equity.The partiesacknowledge that

each partyand itscounsel have reviewed and revisedthisEasement and thatno ruleof

constructionthatambiguitiesare tobe resolvedagainstthe draftingpartyshallbe employed in

the interpretationof thisEasement. In the event of any conflictbetween theprovisionsof this

Easement and theprovisionsof any use and zoning restrictionsof thestateor county inwhich the

Propertyislocated,or any othergovernmental entitywith jurisdiction,themore restrictive

provisionsshallapply. This Easement shallbe interpretedin accordance with thelaws of the

statein which the Propertyislocated.

16. No Use or Transferof Development Rights. All development rights,exceptas

specificallyreservedinthisEasement, thatarenow or hereafterallocatedto,implied,reservedor

inherentin thePropertyareterminated and extinguished,and may not be used on or transferred

to any portionof theProperty as itnow orhereaftermay be bounded or described,or to any other

propertyadjacentor otherwise,nor used forthepurpose of calculatingpermissiblelotyieldof the

Property or any otherproperty.

17. Maintenance. Each party shallbear soleresponsibilityforany costor expense reasonably

requiredforthemaintenance of any structure,building,road,fence or otherimprovement or

enhancement made to or existingon the Propertyby thatparty.This Paragraph isnot intended to

give Grantee permission tobuild new improvements or structures.

18. Miscellaneous.

A. Definitions.

(1) The terms "Grantor" and "Grantee,"wherever used inthisEasement and

any pronouns used inplace thereof,shallmean and include,respectively,the above-

named Grantor,hispersonalrepresentatives,heirs,devisee,personalrepresentatives,
and

assigns,and allothersuccessorsas theirinterestmay appear and theGrantee and its

successorsand assigns.

(2) The term "Hazardous Materials"includes,without limitation,(a)material

thatisflammable, explosive,or radioactive;(b)petroleum products;and (c)hazardous
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materials,hazardous wastes,hazardous or toxicsubstances,or relatedmaterialsdefinedin

theComprehensive Environmental Response, Compensation and LiabilityAct of 1980, as

amended (42 USC 9601 etseq.)(hereinafter"CERCLA"), and theHazardous Materials

TransportationAct (49 USC section6901 etseq.),and in theregulationsadopted and

publicationspromulgated pursuantto them, or any otherapplicablefederal,state,or local

laws,ordinances,rules,or regulationsnow in effector enacted afterthisdate.

(3) The term "Environmental Laws" includes,without limitation,any federal,

state,localor administrativeagency statute,regulation,rule,ordinance,order or

requirement,applicabletotheProperty,relatingtopollution,protectionof human health,
theenvironment or Hazardous Materials.

B. Binding Effect.The covenants,terms,conditions,and restrictionsof this

Easement shallbe binding upon, and inuretothebenefitof,thepartiesheretoand their

respectivepersonalrepresentatives,heirs,successors,and assignsand shallcontinueas a

servituderunning inperpetuitywith theProperty.

C. Severability.The terms and purposes of thisEasement areintendedto be

perpetual.Ifany provisionor purpose of the Easement or the applicationthereofto any person or

circumstanceisfound tobe invalid,theremainder of theprovisionsand purposes of the

Easement, and the applicationof such provisionor purpose topersons or circumstancesother

than thoseas towhich itisfound tobe invalid,shallnot be affectedthereby.

D. Re-Recording. Grantee isauthorizedto recordor fileany noticesor instruments

appropriateto assuringthe perpetualenforceabilityof thisEasement; forsuch purpose, Grantor

appointsGrantee his/her/theirattorney-in-factto execute,acknowledge and deliverany necessary
instrumenton his/her/theirbehalf. Without limitingthe foregoing,Grantor agreesto execute any
such instrumentsupon request.

E. Subsequent Liens On Property.No provisionof thisEasement should be

construedas impairingthe abilityof Grantor touse thePropertyas collateralforsubsequent

borrowing, provided thatany mortgage, deed of trustor lienarisingfrom such a borrowing isat

alltimes subordinatedto thisEasement.

F. Termination of Rightsand Obligations.A party'srightsand obligationsunder this

Easement terminateupon transferof theparty'sinterestintheEasement or Property,exceptthat

liabilityforactsor omissions occurringpriortotransfershallsurvivetransfer.

G. EntireAgreement. This instrumentsetsforththe entireagreement of theparties
with respectto theEasement and supersedesallpriordiscussions,negotiations,understandings,
or agreements relatingtothe Easement, allof which aremerged herein.No alterationor

variationof thisinstrumentshallbe validor binding unlesscontainedin an amendment that

complies with Paragraph 13 above.
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TO HAVE AND TO HOLD the saidEasement unto the saidGrantee,itssuccessorsand

assigns,forever.

IN WITNESS WHEREOF, Grantor has hereunto setitshand as of the datefirstwritten

above.

GRANTOR:

LOUIS W. ENCE FAMILY PARTNERSHIP, LTD.

Title:General Partner

STATE OF UTAH )

\ ) ss.

COUNTY OF \M )

The 'oregoinginstrumentwas acknowledged before e of

CO, ,2009, by ( has . Bl(p f e

Louis W. Ence Family Partnership,Ltd.

Res ng at

I d e Sta e f tah

r - - - -
"N'"h" RtE

*
My connnission expiresotV4 2{/

SHED K.ENNIS I
365SouthMainStreet a
CedarCi>;,Utah84720 I
MyCommissionExpires

Mard26,2011 a
StateofLtah
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THE FOREGOING DEED OF CONSERVATION EASEMENT IS HEREBY ACCEPTED BY

THE NATURE CONSERVANCY,

A DISTRICT OF COLUMBIA NON-PROFIT CORPORATION

By:

Title: a /

STATE OF UTAH )

) ss.

COUNTY OF SALT LAKE )

The foregoinginstrumentwas acknowledged beforeme this day of ,

2009, by Dave Livermore as theUtah StateDirectorof The Nature Conservancy, a Districtof

Columbia non-profitcorporation.

COURTNEY ROSE Notary he

comm.4 1 1 120tI Residing at:SaltLake City Utah.

Commiselon# 867571 My commission expires:January 17,2011.
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Exhibit A

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters - Ence) UT

Property Description and Water Rights

Parcel 1

Lot Nineteen (19),Section15,Township 38 South,Range 11 West, SaltLake Base and

Meridian. Also commencing atthe Southeast comer of Lot Fourteen (14),Section 15,thence

West 1320 feet;North 470 feet;East 1713 feet;South 05030'West 102 feet;South 55000'East

400 feet;South 18030'West 1435 feet;South 42,00' East 350 feet;South 480 feet;West 495

feet;North 1961 feettothepointof beginning.

Parcel2

Commencing 282 feetWest from the SoutheastComer of Lot Twenty Four (24),Section 14,

Township 38 South,Range 11 West, SaltLake Base and Meridian; thence North 400 feet;thence

North 140 West 600 feet;thence North 28030'West 400 feet;thence North 390 West 543 feet;

thence North 140 West 1000 feet;thence North 290 West 466 feet;thence North 150 East 550

feet;thence North 600 East 320 feet;thence North 480 East 295 feet;thence North 240 East

220 feet;thence North 12030'East 200 feet;thence North 80 East 869 feet;thenceWest 781 feet;

thence South 5280 feet;thence East 1038 feetto theplaceof beginning.Being partsof Lots Nine

(9),Sixteen (16),Seventeen (17)and Twenty Four (24),Section 14.

Parcel3

Lots Five (5),Six (6),Seven (7),Ten (10),Eleven (ll),Twelve (12),Thirteen(13),Fourteen

(14),Fifteen(15),Eighteen (18),Nineteen (19),Twenty (20),Twenty-One (21),Twenty-Two

(22),and Twenty-Three (23),Section 14,Township 38 South,Range 11 West, SaltLake Base

and Meridian; Lots Eight (8),Nine (9),Sixteen(16),Seventeen (17) and TwentyFour (24),

Section 15,Township 38 South, Range 11 West, SaltLake Base and Meridian; also,

Commencing 493 feetEast of theNorthwest comer of Lot Seven (7),saidSection15,thence

South 100 West 800 feet;thence South 120 East 1000 feet;thence South 5030'West 1835 feet;

thence South 550 East400 feet;thence South I8030'West 1435 feet;thence South 420 East 350

, feetatheppeyouth 480 feet;thence West 495 fgence South 679 feet;thence East1320 feet;

thence NorthM M(Abnce We tS29 feet,tothepointof beginning.

Parcel4

Commencing attheSoutheastCorner of Lot Two (2),Section I4,Township 38 South,Range 11

West, SaltLake Base and Meridian; thence West 6107 feet;thence North 8045'East 9:98 rods;

thence East 6082 feet;thence South 9.86 rods,tothe pointofbeginning.
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Parcel5

Commencing ata point900 feetWest from the Southeast Comer of Lot Eight (8),Section I4,

Township 38 South,

Range 11 West, SaltLake Base and Meridian;thence running West 420 feet;thence North

2547.60 feet;thence East 1320 feet;thence South 57 feetto a point2490.60 feetNorth of the

SoutheastComer of Lot Eight (8),Section14,thence Southwesterly to thepointof beginning.

Water Rights

#81-2631 - Gail Spring

#81-2632 - ScottSpring and NatalieSpring

#81-2633 -Kelly Spring

#81-2634 -Louis Spring

#81-2635 - ElizabethSeep

00596317
B: 1178 P: 579 Fee $152.00
Debbie B. Johnson Iron County Recorder Page 14 of 29
11/06/200903:31:42 PM By HICKMAN LAND TITLE/FATCO

00596318
B: 1178 P: 611 Fee $164.00
Debbie B. Johnson Iron County Recorder Page 17 of 32
11/06/200903:40:iB PM By HICKMAN LAND TITLE/FATCO

HIlhmMM'MMIMMRMCRM All|



Exhibit B

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters - Ence) UT

PropertV Map

4

9 m 21 12
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Exhibit C

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters -
Ence) UT

ACKNOWLEDGMENT OF EASEMENT DOCUMENTATION REPORT

Grantor and theGrantee aclalowledgethateach has read the"Easement Documentation

Report fortheKanarra Tract- Utah" and thatthereportaccuratelyreflectstheconditionof the

PropertysubjecttotheEasement as of thedateof conveyance of theEasement.

GRANTOR: GRANTEE:

THE NATURE CONSERVANCY, a District

of Columbia non profitcorporation

Its: a FI//
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Exhibit D

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters - Ence) UT

Forest Stewardship Plan

The ForestStewardship Plan ison fileattheUtah Division of Forestry,Fireand StateLands.
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Exhibit E

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters -
Ence) UT

Consistent Uses Of The Property

The following are setforthboth to listspecificpermittedactivitiesand to provide guidance in

determining the consistencyof otheractivitieswith theConservation Values of thisConservation

Easement:

A. Ranching and Farming Activities.Grantor may use the Propertyforhistoricalor

common ranching and farming activities,includinggrazing,feeding,breeding,raising,and

managing livestock,provided theseactivitiesdo not materiallydegrade the wildlifehabitat

values. Generally,the term "livestock"means traditionallivestock(cattle,sheep,horses).

Grazing and pasturing,on the entireProperty,of traditionallivestockisallowed provided that

range conditionsshallbe maintained at,or improved from, thosedocumented inthe attached

Report. Grazing of privatelyowned wildlife,includingbut not limitedto bison,elk,or deer is

prohibited.Grantor may alsouse the Propertyto grow suitablegrains,hay and othercropsthat

have historicallybeen cultivatedon the Property.

Good range stewardshipand proper management of domestic livestockareintegralto the

conservationgoalsof thisEasement. Livestock grazingshallnot exceed the appropriatedegree of

use prescribedby theUnited StatesDepartment of Agriculture,Natural Resource Conservation

Service,to ensure therenewable range resourceremains inproper ecologicalhealthincludingthe

riparianhabitat.

In caseswhere a Grazing Management Plan (GMP) isrequired,itshallbe prepared,

completed, and incorporatedintothisEasement or FSP. A GMP may be modified or created

followingthe executionof thisEasement where changing needs and uses precipitategrazing

practiceregulationto ensure compliance with the terms of thisEasement and protectionof the

Conservation Values identifiedherein.The GMP willdescribeappropriateuse levels,seasonsof

use,kinds of livestockthatwillbe grazing and necessarymanagement practices.The GMP must

meet allapplicablestateand federallaws,policies,guidelines,and regulations.

B. Grantor may constructadditionalfencesas may be necessary forranching and the

otheragriculturaluses permittedby thisEasement upon priorwrittenapproval by Grantee,as

provided in Section 7 of thisEasement. Grantor may constructfences along the exteriorborder of

thePropertywithout priorapproval of Grantee.Driftfencesmay be constructedas necessaryto

controldriftingsnow. Big game proof fencesarepermittedaround harvestedcrops (e.g.

haystacks)or domestic gardens.No otherbig game proof fenceswillbe constructedon the

4 Propertyor on theaxteriodoxilidaryof the erty.

C. Construction,operation,maintenance, repair,and, ifdestroyed,reconstructionof

gatheringand holding corrals.
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D. Maintenance, repair,and ifdestroyed,reconstructionof the existingwater

facilitiesand facilitiesdocumented inthe Report,or facilitiessubsequentlyapproved inwriting

by Grantee,which approval willnot be unreasonably withheld.

E. Use of biologicalweed and insectcontrolagents,subjecttopriorwrittenapproval

by Grantee.

F. Use of agriculturalchemicalsforthe followingpurposes and under thefollowing

conditions:

(1) For thecontrolof noxious weeds, as requiredby Utah statelaw, forthe

controlof competing weeds inagriculturalcrops,and forthecontrolof other

invasiveexoticplantspecies;provided thatchemical herbicidesmay be used only in

thoseamounts and with a frequencyof applicationthatconstitutetheminimum

necessaryforcontrol;and thattheherbicideisnot appliedby aerialsprayingexcept

with priorwrittenapprovalofGrantee.

(2) For thecontrolof agriculturalor forestpests.

(3) For thefertilizingof crops,ifappliedaccordingto Stateand Federal

regulations;exceptthataerialsprayingisspecificallyprohibited.

G. Constructionofutilitysystems forthe uses permittedinthisEasement; provided,

however, thatGrantor shallbury allutilitysystems or extensionsof existingutilitysystems

constructedin thefuture.Notwithstandinganything to the contraryin the foregoing,ifGrantor

constructsa solaror wind power system forgenerationof power tobe used on the Propertyand

not forgeneratingpower forsale,saidsolarpanels or structurestocapturethewind shallbe

allowed above ground.

H. Any passiverecreationaluses,includingbut not limitedto camping, hiking,

horseback riding,canoeing,swimming, picnickingand birdwatching,which do not have an

adverseeffecton theProperty. Passiverecreationaluses do not includethe off-roador off-trail

use of motorcycles,dune buggies,all-terrainvehicles,motorboats or othertypes of motorized

vehicles,except toretrievedowned game during hunting season and agriculturalor ranch

management uses.

1. Maintenance and improvements of existingroads and trails;provided thatGrantor

shallnot have therighttopave any such existingroad or trailwith pavement, concrete,hot or

coldpressasphalt,or any otherhard impervious materialunlessapproved inwritingby the

Grantee;furtherprovided thatGrantor shallnot have the righttowiden any such existingroads

to a width greaterthan twenty-five(25)feet;and furtherprovided thatGrantor shallnot have the

righttowiden any such existingtrails.

J. The improvement of water resourceson the Propertyifsuch improvement is

reasonablynecessaryor beneficialto domestic use, grazinglivestock,irrigatingcrops,wildlife,or
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fisherieson the Property,and upon priorwrittenapprovalby Grantee. Such improvements must

be consistentwith the terms of thisEasement and theConservation Values protectedherein,as

well as comply with allapplicablelaws and regulations.Such improvements includedug-out

development and watering tank installation,provided theimprovement does not resultinany
water pollutionhaving a detrimentaleffecton theConservation Values.

Upon priorwrittenapproval by Grantee asrequiredin Paragraph 7 of thisEasement,

Grantor may alsocarryout activitiesto restoreand enhance aquatic,terrestrial,and wetland

habitatforfishand wildlifeuse and production. Such activitiesmay include stream bank

stabilization,improvement tothe qualityand quantityof water available,and development of

watering facilitiesand ponds; provided such activitiesareconducted in a manner consistentwith

accepted waterway stabilization,rehabilitation,and enhancement methods, stateand federallaws

and regulations,and the terms and intentof thisEasement.

Water usage or distributionon the Propertyshallnot be alteredin such a manner as to

compromise the terms of thisEasement or the Conservation Values protectedtherein,as

identifiedin the Report.

K. So long as theConservation Values of thePropertyare not adverselyimpacted,as

determined by the Grantee in itssoleand reasonablediscretion,Grantor may change theuse or

pointof diversionof the Water Rights within theProperty,and may maintain,develop,repair,
and ifdestroyed,reconstructrelatedfacilities,but Grantor shallnot be obligatedto use,defend,

or change the Water Rights,or obtainotherwater rightsforuse on the Property,to maintain or

improve the Conservation Values of theProperty. Further,Grantor makes no warrantiesas to the

sufficiencyof the Water Rights tomaintain or improve theConservation Values.

L. In additiontothegrazinguses contemplated under Paragraph A above, temporary
use of camp wagons, trailers,or tentsforagriculturaland hunting,management, maintenance and

security,not to exceed a totalof seven (7)months withina calendaryear.

M. Except as prohibitedinthisEasement, forestmanagement activitiesarepermitted
on the Property inaccordance with allfederaland statelaws and regulations,and in accordance

with the ForestStewardship Plan (FSP) mutually agreedupon by Grantor and the Utah Division

of Forestry,Fireand StateLands as setforthin Exhibit D, and the Stateof Utah's ForestWater

QualityGuidelines containedinthe document, "Nonpoint Source Management Plan for

SilviculturalActivities."The FSP iseffectiveand approved only upon mutual writtenassentof

both Grantor and Grantee. The originalFSP, subsequent FSPs, and revisionsor updates thereto,

areeffectiveand approved only upon mutual writtenassentof both Grantor and Grantee. Sound

management practices,in accordance with theForestStewardship Plan,must be maintained to

achieve a healthy,sustainableecosystem. Grantor may cuttreesforposts and poles foruse on

theProperty and cutand gatherdead, dying and down treesforfirewood foruse on theProperty.
Grantor may alsocut and remove treesto abatediseaseor infestationor to perpetuatea healthy
forestaccording to the FSP. Grantor does not have therighttoharvesttimber on theProperty

except as specificallyallowed inthe ForestStewardship Plan or except as noted inthis

Paragraph. Without limitingGrantor'sliabilitytherefor,Grantee,in itssolediscretion,may
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apply any damages recovered to thecostof undertaking any correctiveactionon the Property.

Notwithstanding the above, Grantor shallobtainwrittenapproval by Grantee priortothe

harvestingof any treewith evidentbirdor mammal nestholes or dens. Priorto implementing

recommended practicesoutlinedintheFSP, Grantor must consultwith Grantee. Implementation

of projectsor prescriptionsidentifiedintheFSP requiretheinvolvement of a resource

management professional.

N. Erectionand maintenance of signsindicatingthe name of theProperty,boundary

markers, directionalsigns,signsrestrictinghunting,fishingor trespassing.
The number, sizeand

visualappearance of such signsshallbe consistentwith the custom and usage of the area.

Temporary signsindicatingthatpropertyisforsale/leaseor notice
of workshops arepermitted

provided thatGrantor immediately remove such signsupon completion of the activitybeing

advertised.

O. Hunting and fishingof wild game animals ispermittedon thePropertyonly to the

extentsuch activitiesareconsistentwith stateand federallaws and regulations.The intentof this

provisionistopermit levelsofhunting and fishingwhich arenot detrimentalto sustainable

levelsof wildlifeand fishpopulationsas determined by the Division of WildlifeResources. As

setforthinExhibit F, trappingisprohibitedexcept forcertainpurposes.

Grantor may use the Propertytoparticipatein the Cooperative WildlifeManagement Unit

program, as describedin Title23, Chapter 23 of theUtah Code, or othersimilarprogram.

Grantor may alsorequirecompensation from persons desiringto enterthePropertyforpurposes

of recreationalhunting,trappingor fishingwild game animals,provided such activitiesare

consistentwith stateand federallaws and do

P. The use of mountain bikes,snowmobiles and all-terrainvehicles(hereinatterthe

"Mechanical Vehicles")on theProperty,whether on or offroads,under thefollowing conditions:

1. Said Mechanical Vehiclesareused only forthenon-commercial use and

enjoyment of Grantor,Grantor'sguestsand invitees;

2. Said uses of theMechanical Vehicles are subjecttotherestrictionsand

prohibitionssetforthintheInconsistentUses of the Propertysetforthin Exhibit

F; and

3. Said Mechanical Vehicles areused in a manner thatdo not harassor

interferewith wildlife.

Q. Maintain,repair,replaceand rebuildtheexistingsingle-finnilyresidenceand

associatedstructures,provided thatsuch structuresshallbe of approximately the same square

footage,shallbe rebuiltinthe Building Envelope (asthatterm isdefinedin Paragraph R

immediately below), and shallbe subjecttothe followinglimitations:

1. Priorto any constructionoccurring,the Building Envelope shallbe
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surveyed and stakedon the ground and a legaldescriptionprepared and provided

to the Grantee,allatGrantor'ssolecostand expense.

2. Exteriorfeaturesof any buildingand structurepermittedto be replaced

and rebuiltshall.beofnon-reflectivematerial(exceptglassand similarproducts

forwindows, doors and skylights)and paintedor maintained with earth-tone

colorsfound inthe surrounding environment. No high visualcontrastcolorsare

permittedforexteriorfinish.

3. No buildingor structurereplacedand rebuiltintheBuildingEnvelope shall

exceed thirty(30)feetin heightfrom thehighestpointof ground occupied by said

structure;allstructuresotherthan the residencemust be singlestoryand shallnot

be used as livingquarters.

4. Grantor shallhave therightto landscapetheareaimmediately inproximity
to permittedbuildingsand structuresutilizingnon-nativeplantspecies.No

landscapingispermittedoutsidetheBuildingEnvelope.

5. Any removal or disturbanceof naturalvegetationrelatedto site

development, constructionactivitiesor landscapingshallrequirethepriorwritten

approval of the Grantee in accordance with Paragraph 7 of the Easement.

6. Priortoconstructionof any replacementbuildingor structure,theGrantor

shallsubmit to theGrantee plansand specificationsof theproposed buildingor

structureforthepurpose of allowingGrantee toreview saidplans and specifications

forconformance with thelimitationssetforthinthisParagraph Q. regarding

location,exteriorfinish,heightand squarefootage.

R. Construct,maintain,repairand replacethree(3)new single-familyresidences(the

"New Residences");Accessory Buildings,as defined below, associatedwith the New Residences;

utilityservices,water supply and wastewater disposalfacilities,or driveway (no paying with hot

or coldpressasphaltor othersimilarimpervious surfaceshallbe permitted)and (hereinafter

"Associated Structures"),in accordance with the followingconditions:

1. The New Residences,Accessory Buildingsand Associated Structuresshall

be locatedwithinthree(3)one-acre"Building Envelopes." The Building

Envelopes may be locatedanywhere withinthe shaded area depictedon Schedule

1 to Exhibit E. There shallbe only one New Residence (with Associated

Accessory Buildingsand Associated Structures)per Building Envelope. Priorto

any constructionoccurring,theBuilding Envelope shallbe surveyed and staked

on the ground and a legaldescriptionprepared and provided to the Grantee,allat

Grantor'ssolecostand expense.

2. For purposes of thisEasement "Accessory Buildings"shallmean a

pumphouse and EITHER a detached garage OR an equipment storagebuilding.
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a. Ifa detached garageisconstructed,itshallbe no largerthan

necessarytohouse four(4)vehicles;shallconform tothelimitationsset

forthinParagraph R.4.below; shallnot exceed theheightlimitationsetforth

inParagraph R.S.below; and shallhave a maximum squarefootageof 1,000

squarefeet.

b. Ifan equipment storagebuildingisconstructed,itshallconform to

thelimitationssetforthinParagraphR. 4.below; shallnot exceed theheight

limitationsetforthinParagraphR.S.below; and shallhave a maximum

squarefootageof 1,000squarefeet.

3. The New Residences shallnot exceed two (2)storiesinheightabove ground

and inno eventshallexceed thirty(30)feetinheightfrom thehighestpointof

ground occupied by saidhouse and shallhave a maximum squarefootageof 2,500

squarefeet,which includesboth stories,but excludes any attachedgarage,

basement,breezeways, and deck/patio.The New Residences and Accessory

Buildingsshallbe setback from theprimary or main ingressand egressroadway

a minimum of fifty(50) feet.

4. Exteriorfeaturesof any buildingand structurepermittedtobe constructed

shallbe of non-reflectivematerial(exceptglassand similarproducts forwindows,

doors and skylights)and paintedor maintained with earth-tonecolorsfound in the

surroundingenvironment. No high visualcontrastcolorsarepermittedforexterior

finish.

5. No buildingor structureconstructedintheBuildingEnvelope shallexceed

thirty(30)feetinheightfrom thehighestpointof ground occupied by said

structure;otherthan theNew Residences,no buildingor structuremay have more

than one storyand shallnot be used as livingquarters.

6. Grantorshallhave therighttolandscapethe areaimmediately inproximity

topermittedbuildingsand structuresutilizingnon-nativeplantspecies.No

landscapingispermittedoutsidetheBuildingEnvelope.

7. Any removal or disturbanceof naturalvegetationrelatedtosite

development, constructionactivitiesor landscaping shallrequirethepriorwritten

approvalof theGrantee in accordance with Paragraph 7 of theEasement.

8. Priortoconstructionof any new or replacementbuildingor structure,the

Grantorshallsubmit totheGrantee plansand specificationsof theproposed

buildingor structureforthepurpose of allowingGrantee toreview saidplansand

specificationsforconformance with thelimitationssetforthinthisParagraphR

"
**f6gtStlMfldilitionitRtdf%t%11th, heightand square footage.
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S. Construct,maintain,repairand replacea barn,tackshed,and corral(the

"AgriculturalStructures"),so long as theAgriculturalStructuresarecontainedwithin the

Building Envelope and comply with the followingconditions:

1. Only one (1)barn,one (1)tack shed, and one (1)corralmay be

constructedregardlessof thenumber of single-familyresidencesconstructedin

theBuilding Envelope.

2. The barn shallconform tothelimitationssetforthinParagraph R. 4.above;

shallnot exceed theheightlimitationsetforthinParagraphR.5.above; shallhave a

maximum square footageof4,000 squarefeet;and shallbe setback from the

ingressand egressroadway a minimum of fifty(50)feet.

3. The tack shed shallconform tothe limitationssetforthin Paragraph R.4.

above; shallnot exceed theheightlimitationsetforthin Paragraph R.4. above;

and shallhave a maximum square footageof 400 squarefeet.

4. Grantor shallhave therightto landscape theareaimmediately in proximity

topermittedbuildingsand structuresutilizingnon-nativeplantspecies.No

landscaping ispermittedoutsidetheBuilding Envelope.

5. Any removal or disturbanceof naturalvegetationrelatedto site

development, constructionactivitiesor landscapingshallrequirethepriorwritten

approval of the Grantee in accordance with Paragraph 6 of the Easement.

6. Priortoconstructionof any new or replacementbuildingor structure,the

Grantor shallsubmit totheGrantee plansand specificationsofthe proposed

buildingor structureforthepurpose of allowingGrantee toreview saidplansand

specificationsforconformance with thelimitationssetforthinthisParagraph S

regardinglocation,exteriorfinish,heightand squarefootage.

T. Any existingor new structurewillrequirevegetationmanagement to reduce fire

intensities.The recommended treatmentof vegetationisdependent on fueltype (kindsof

trees/shrubs/grass)and slope.Refer to "Living With Fire,A Guide fortheHomeowner" fordetail

in creatingand maintaining defensiblespace (availablefrom theDivisionof Forestry,Fireand

StateLands) or contacta resourcemanagement professional.Grantor willtakereasonable

precautionstoprevent wildfireas describedin the above-referencedGuide. Grantor willallow

unrestrictedaccessand entryto firecrews to suppresswildfiresor pre-treatland or vegetationin

advance of approaching wildfire.
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Schedule I to ExhibitE

Building Envelope
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Exhibit F

To Deed of Conservation Easement

(Kanarra Mountain/Virgin River Headwaters -
Ence) UT

InconsistentUses Of The Property

Though not an exhaustive listof prohibiteduses,none of theuses describedbelow shallbe made

of theProperty.The following aresetforthboth to listspecificprohibitedactivitiesand to

provide guidance in determining whether otheractivitiesareinconsistentwith the Conservation

Purposes of thisConservation Easement:

A. Division,subdivision, artition,or de factosubdivisionof theProperty,or the

transferof titleto the Property except as a singleparcel.

B. Except as expresslyprovided forherein,thereshallbe no building,structure,or

otherimprovements of any kind,temporary or permanent, constructedor maintained on the

Propertyincluding,but not limitedto,houses,towers,satellitedishes,sheds,tanks,mobile

homes, dams, impoundments, septicsystems,tenniscourts,swimming pools,docks, aircraft

landingstrips,and communication equipment. Maintenance and improvements of existingroads

and trailsispermitted,provided thatGrantor shallnot have therightto pave any such existing

road or trailwith pavement, concrete,hot or cold pressasphalt,or any otherhard impervious

materialunlessapproved by the Grantee. Notwithstanding anythingtothecontraryinthe

foregoingsentence,ifGrantor constructsa solaror wind power system forgenerationof power to

be used on theProperty and not forgeneratingpower forsale,saidsolarpanelsor structuresto

capturethewind shallbe allowed on the Property.

C. Subjectto existingrightsof record,no surfacemining shallbe permitted. The

prospecting,mining, and removal of any subsurfaceresources,includingoil,gas,geothermal,

and mineralsare subjectto the followingterms and conditions:

1. Such removal does not violatetheprohibitionon surfacemining (withinthe

meaning of Section 170(h)(5)(B)of the InternalRevenue Code and regulations

promulgated thereunder);

2. Such removal does not damage any significantconservationvalue protectedunder

thisConservation Easement;

3. Only minimal surfaceoccupancy shallbe allowed;

4 awar. A.,Allamprovements*antheatestighurhallbe removed from thelandswithin one year

afterthedate of terminationof the operations;

5. Operations shallpreventobstruction,pollution,or deteriorationof surfaceor
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6. Upon completion of operations,theland,includingbut not limitedtothe surface

of theProperty,shallbe reclaimed toitsoriginalcontoursand re-vegetated;and

7. The Grantor shalleitherprovide a bond insufficientamount as determined

necessaryby the Stateof Utah to guaranteecompliance with the requirementsof this

section,or theGrantor shallrequirethemineral developer to provide such bond.

D. Establishmentof any commercial, industrialor residentialbusinessactivity

requiringaccess or visitationby the generalpublic,with the exception of permittedactivities

allowed in the Easement. Notwithstanding anythingto thecontraryin the foregoingsentence,the

allowance under thisEasement of generationof power by solaror wind shallnot be construedas

allowingthe generationof power forsale;itbeing agreed thatthe generationof power forsaleis

specificallyprohibitedunder thisEasement. Grantor and Grantee alsoagree thatthe saleof

huntingpermitsor tagsissuedby theUtah WildlifeResource Divisiondoes not constitutea

commercial activityprohibitedunder thisprovision.

E. To change, disturb,alter,or impair the significantrelativelynaturalecological

featuresand values;or thedestructionof othersignificantconservationinterestson theProperty,

unlesssuch changes were caused by theforceof nature;tochange thetopography of the Property

by plowing, tillingor placingon itany soil,dredging spoils,land fill,or othermaterial,except as

necessaryto conduct specificagriculturalpurposes permittedinthe Easement.

F. The manipulation,diversion,or otheralterationof naturalwater courses,wetlands,or

othernaturalbodies of water or any practicethatdegrades or destabilizestheirnaturalbanks or

shorelines,or the degradation,pollution,or drainageof any surfaceor sub-surfacewater. Grantor

shallnot transferor otherwiseseverthetitletotheWater Rightsfrom theProperty,unlessthe

ConservationValues can be maintained aftersuch transferor severanceoftitle,as determinedby

theGrantee initssoleand reasonablediscretion.

G. The dumping, storage,or otherdisposalof toxicor Hazardous Materials,as thatterm

isdefinedin Paragraph 19,or agrichemicals,exceptthat(i)fertilizers,pesticides,biocides,and

herbicidespermittedunder Exhibit E may be storedon the Propertyprovided thatsuch storageis

in compliance with applicablehealth,safetyand Environmental Laws, as thatterm isdefinedin

Paragraph 19,and regulations,(ii)commonly used household chemicals may be storedon the

Propertyprovided thatsuch storageisin compliance with applicablehealth,safetyand

Environmental Laws, as thatterm isdefined in Paragraph 19,and regulations,and (iii)propane

may be storedon thePropertyin appropriatetanks,provided thatitisdone in accordance with

applicablelaws,regulations,permits and governmental approvals.

Notwithstanding anythinginthisEasement tothe contrary,thisprohibitiondoes not make

Grantee an owner of the Property,nor does itpermit Grantee to controlany use of the Property

by the Grantor which may resultinthe storage,dumping or disposalof hazardous or toxic

materials;provided,however, thatGrantee may bringan actiontoprotectthe Conservation

Values of the Pronerty.as describedinthisEasement. (Thisprohibitiondoes not impose liability
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on Grantee,nor shallGrantee be construedashaving liabilityas a "potentiallyresponsibleparty"

under CERCLA or similarfederalor statestatutes.)

Dumping or otherdisposalof non-compostable refuse,animal carcasses,wildlife-

attractingmaterials,or any othermaterialwhich could reasonablybe considereddebris.Refuse

shallbe storedin a manner so as not topresentan attractivenuisance towildlife.When a

domestic animal or wildlifedies,the Grantor does not have a duty tomove theisolatedcarcass

offthe Property.

H. Introductionor releaseof non-nativeor non-naturalizedplantspecies,with the

exception of agriculturalcrops identifiedintheReport,as prescribedintheForestStewardship

Plan (FSP),or as needed to maintain Conservation Values. Desirablenon-nativeplantspecies

needed toimprove therange may be introduced,but should comply with recommendations in the

FSP.

1. Introductionor releaseof nonnative or non-naturalizedanimal species,provided

however, thatGrantor may releasesage grouse,wild turkeys,or trout,consistentwith all

applicablelaws and writtenapproval of Utah Division of WildlifeResources.

J. Establishmentand operationof a commercial livestockfeedlot,which shallbe

defined forpurposes of thisEasement as a permanently constructedconfinedareaor facility

within which theland isnot grazed or cropped annually,forpurposes of engaging inthebusiness

of the receptionand feedingof livestockforhire.

K. Establishmentand operationof a commercial farming operation,includingbut not

limitedto,dairyfarm,hog farm, poultryfarm,ostrichor emu farm, or any wild game farming or

ranching facilities,except as permittedinExhibit E, Section A. Grantor and Grantee agree that

the saleof huntingpermitsor tagsissuedby theUtah WildlifeResource Divisiondoes not

constitutea wild game farming or ranchingfacilityprohibitedunder thisprovision.

L. Animal trappingforpurposes otherthan controlof nuisance or predatoryanimals

which demonstrably have caused damage to livestock,fruittrees,petsor property.Trapping

methods employed must be selectiveforthetargetspeciesand administeredas humanely as is

possible.However, nothing in thisprovisionshallprohibitor preventtheFederalGovernment or

the Utah Divisionof WildlifeResources from trappingand relocatingwildlifepursuantto

statutoryauthorityor a Cooperative WildlifeUnit Management Plan.

M. Cutting,removing, or destructionof nativevegetation,exceptby grazing,having,

FSP authorizedharvestof timber,herbicideapplication,pond and water system management, or

road and trailmaintenance. Removal of dead and fallentreesforfirewood isauthorizedexcept

as limitedunder theFSP. Applicationof biocides,herbicides,defoliants,chemical fertilizers,or

otherchemicals with the exception of thosespecificallypermittedintheEasement

N. Constructionof roads or vehicletrails,with the exceptionof thoseplanned and

describedinthe Report,shown on the PropertyMap and subjectto therestrictionsof Exhibit E.
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O. Use of all-terrainvehicles,motorcycles,or othermotorized vehiclesoffof roads or

travelways,except foragriculturalor property-maintenancepurposes or to retrievedowned game

duringhunting season or forhuman or livestockrescue operations,and except forthe permitted

uses of Mechanical Vehicles setforthinthe ConsistentUses of thePropertylistedin Exhibit E.

P. Keeping or storageof any automobiles,trucks,campers, boats,heavy equipment, or

othertype of machinery owned by partiesotherthan Grantor;provided however thatthis

provisionshallnot prohibitGrantor from keeping or storingany automobiles,trucks,campers,

boats,heavy equipment, or othertype of machinery which Grantor isleasingforGrantor'suse.

Keeping or storageof heavy equipment or othermachinery except thoseutilizedby Grantor on

thePropertyforagriculturaland maintenance purposes.

Q. Any activityor use on thePropertythatviolatesany applicablefederal,state,county,or

locallaw,rule,ordinance,or regulation.
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