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DECLARATION OF THE
BIRCH POINT PLANNED UNIT DEVELCPMENT PROJECT
(An Expandable Planned Unit Development)
This Declaration af Planned Unit Development, hereinafter
referred to as the "Declaration" is made and executed this

fifteenth day of October, 1991, by GAFCO,Inc., a Utah carporation,
hereinafter referred to as the '"Declarant."

RELITALS:

A. The Declarant is the owner of the

following—desecribed parcel af land, hereinafter referred to as the
“Land," which is located in the {founty of Salt Lake, State aof Utah:

Beginning at a point on the south line of 352920 South
Street which is Sauth B9Y47'59" West 347.210 feet, North
Q0™~07'00" [Fast 236.240 feet, North 89>3&700" West
3499.150 fect, North 483.6%50 feet and North 88~16°21"
West P3B.00 fect from the Southeast corner of Saction B,
Township 8 South, Range 1 East, Salt Lake Base and
Meridian, and running thence North BB8™~146721" West
347 .420 feet; thence South 44.329 feaets thoence South
1000’ 00" East 115.483 feet; thence South S3v43'00";
Cast 172.995 feet) thence South 13,5985 feet; thence East
307.010 feet; thence North 27.803 feets thence Marth
01™45’00" East 145,000 feet to the point of beginning

Contalning 1.34638 acre)

B. The Declarant hasg
constructed or will conatruct on the Land certain Bulldings and
ather lmprovoments as shown on the Map referred to bhrlow.

C. Tine Declarant Intends to execute,
Acknowledge and record in the office of the County Record of Salt
Lake County., State of Utah, a certain inastrument pertaining to tho
Project and entitled "Record of Survey Map Birch Point An
Expandablo Planned Unit Develapment roject.”
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The Declarant intends by recording
this Declaration and the the Buildings and
all other improvements situated in or upon the Land as a fee simple
Planned Unit Development Project and to impose upon said proparty
mutually beneficial restrictions under a general plan of
improvement for the benefit of all Units within said Project and
the Owners thereof.

NCW, THEREFORE, the Peclarant does hereby make the following
declaration:

ARTICLE I

DEFINITIONS

Unless the context clearly indicates
this Declaration shall have the

1.02 shall mean Birch Point Home Owners
Association, a Utah nonprofit corporation, organized to be the
Acsociation referred to herein.

1.03 “Bgard of _Trustees' chall mean the governing board of
the Association which constitutes the management committee
appointed or elected in accordance with the Declaration and in
accordance with the Articles of Incarporation and Bylaws of Birch
Pogint Association Inc., attached hereto as Exhibit "B" and Exhibit
ngr respectively, and incorporated hereinby thia reference.

1.04% shall mean two Buildings in the Project
containing one or maore Units that have heen eor will be constructed
on the Land, as such Bulldings are shown on the Map.

shall mean all physical portions af the

1.04 ahall mean the fund created or
to be created pursuant to tho provisions of Article VIIT of this
Declaratlon and into which a1t monies of the Assocliatiaon shall be

deposited.
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1.07 “Common Facilities" shall mean all furniture,
furnishings, facilities and other preperty (real,
Personal or mixed) and interests therein at any time leased,
acquired, owned or held by the Assoriation far the use and benefit
of the Dwners and all other property (real, personal ar mixed)
hereafter purchased in accordance with this Declaration with monies
from the Common Expense Fund. Common Facilities shall be deemed to
be part of the Common Areas, except to the extent otherwise
expressly provided in this Declaration.

1.08  *“Unit" shall mean the building and the land they octupy
interest (expressed as a8 percentage of the entire
Qwnership interest) in the Common Areas appurtenant to such Unit,
4s get forth in Exhibit “aoe attached hereto and by this reference
made a part thereof,

shall mean the real Pproperty described
t yet been submitted t isions

1.10 shall mean GAFCO, Inc., a Wtah corporation
and its successnrs and assigns.,

1.11  “FHa" shall mear the Federal Housing Administration.

1.12  "FHLMC" shall mean the Federal Home Lpan Mortgage

gagee’ shall mean a Mortgagee which is a

an association or established mortgage
company, ar other entity thartered under federal or state laws, any
corpaoration or insurance company or any federal or state agency
which has a first mortgage lien an any Unit in the Project.

l.14 "Eligible First Martgagee" shall mean any First
Mortgagee whe has requested notlce of those certain matters
referred to in this Act,

shall mean the Federal Na ional Mortgage

1,16 "Land"  shall mean the land upon which the Project ig
situated, as more particularly described in Paragraph A of the
recitals abave, exeopt the land upon which cach Unit ig locatod.

-

rental of the Project.

117 "Lease" shail mean any agrecment for the leasing ar

1.18 “Cammon_Wall" shall mean any wall that {s gharod by two
Urnite and sorvices as a fire barrier.




1.19 shall mean the person, firm or campany, if
any, designated from time to time by the Association to manage, in
whole or in part, the affairs of the Association and the Project.

1.20 !"Map” shall mean the Record of Survey Map for the Birch
Point P.U.D. Preject, recorded concurvently with this Declaration,
and any Supplemental Maps, af individual Units, pertaining to the
Project and recorded or to be recorded in the office of the County
Recorder of Salt Lake County, State of Utah.

1.21 !"Mortgage" shall mean any mortgage ar deed of trust by
which a Unit or any part hereof is encumbered.

1.22 ‘'First tgage" shall mean any first mortgage or deed
of trust by which a Unit or any part thereof is encumbered.

1.23 shall mean any (i) any persons or entities
named as mortgagee or beneficiary under the Mortgage or Deed of
Trust by which the interest of any Dwner is encumbereds {(ii) any
successor to the interest of such persen or entity under such
Mortgage or Deed of Trust or (ii}) anry insurer ar guarantor of such
person or entity under such Mortgage or Deed of Trust.

1.24 shall mean FHA or VA.

.’ shall mean a Martgsgee who services
any Mor.gage or Deed of Trust on any individual Unit in the Project
on behalf of FHLMC and/or FNMA.

1.26 “Owner" shall mean the person or persons, including the
Declarant, owning in fee simple a Unit in the Project, as such
owWwnership is shown by the records of the County Recorder of Salt
Lake County, State af Utah. The term "Owner® =shatl not refer to
any Mortgagee (unless such Martgagee has obtained title in fee
simple to a Unit pursuant to a judicial ar nonjudicial action,
includings without limitation, a foreclosure proceeding or any deed
or ather arrangement in lieu of foreclosure) or to any persoen or
persons purchasing a Unit under ceontract (until such contract is
fully performed and legal title conveyed of record).

1.27 shall mean the Commen Land, the Units and all
common improvements submitted by this Declaration and the Map te
the pravisions of law.

1,268 shall mean the total
number of votes appertaining to all Units in the Projoct, as shown
In Exhiblt "A" attached heroto.

1.29  "VAY  shalil mean the Veteran's Adminictration,

———
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1.3¢ "Common_Wall" shall mean a wall deTined by regulations

o e e e e e e

and intended to be an area separation for fire.

1.31 "P.U.D." shall mean a Planned Unit Development as

defined and approved by Salt Lake County.

ARTICLE 11

BUILDINGS AND IMPROVEMENTS

2.01 Buildings_and Improvements.  The Buildings and other

improvements constructed or to be constructed on the Land are
described on the Map.

2.082 Description _of Units. The Map cantains the Unit number,
location and dimensions of the land deeded with each Unit in the
Project and all ather information necessary to idertify each such

Unit,

2,03 Description_of Common_Areas. The Map contains a

description of the Common Areas ot the Project.

2,04 Pripcipal Construction Materials. The Bulldings in the
Project rest on reinforced concrete footings and foundations. The
walls of the buildings are frame watls, the exterior surfaces of
which are covered with brick veneer, and the interior surfaces of
which are covered with gypsum board. The floors are covered with
carpet, linoleum, asphalt tile aor equivalent floor coverinys. The
Buildings are supported by wood support beams, and the roof are

tile shingles.

ARTICLE THI

NATURE AND INCIDENTS OF UNIT OWNERSHIP

.00 Interior _aof Units. Each Owner, shall have the excluaivo
right to paint, repaint, tile, wax, poper, carpet ar atherwise
decarate vthe interlor surfaces of the walles, celllngs, floors and

doars forming the boundarios of hia Unit and the surfaces of all

walle, coilingss fleoors and doors wlthin cueh boundaries., Each
Owner shall alsa have the right to conctruct partition walls,
fiktures and improvomentsa wlithin the boundaries of hia Units

pravided, however, that such partitian walla, fixtures and
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improvements (i) shall comply with all applicable laws, ordimnances
and building codes, (ii) shall not interfere with facilities
necessary for the support, use or enjoyment of any other part of
the Project, (ii1i) shall not impair the structural soundness or
integrity of the Building in which it is located and (iv) shall not
encroach upon the Comman Areas or any part thereof, unless the
Board of Trustees shall consent in writing to such encroachment.

3.02 Each Quwner shall keep the exterior of his Unit,
including, without limitation, roof, walls, windows, soffit, patios
walkways, landscaping and permanent fixtures and appurtenances
theretoe, in a clean and sanitary condition and in a state -f good
repair. In the event that any such Unit shall develop an unsanitary
or unclean or unsafe condition or fall into a state of disrepair,
and in the event that the Owner of such Urat shall fail to correct
such condition or state of disrepair within 30 days following
written natice form the Board of Trustees, the Board of Trustees in
behalf of the Association shall have the right, at the expense of
the Owner and without liability to the Owner for trespass or
otherwise, to enter said Unit and corvrect or eliminate said
unsanitary or unclean condition or state of disrepairi provided,
however, that the Association shall in no event have the obligation
to correct or eliminate any such condition or state of disrepair.

3.03 Title. Title to a Unit within the Project may be held
or owned by any person or entity, or any combinatien thereof, and
in any manner in which title to any other real property may be held
or owned in the State of WUtah, including, without limitations joint

tenancy or tenancy in comman,

3.04 {Dwnership of Common_Areas. The undivided interest in
the Common Areas appurtenant to each Unit in the Project shall be
as set forth in Exhibit "A" attached hereto. The undivided
interest appurtenant to each Unit as shown in said Exhibit "A"
shall have a permanent character and shall not be altered except
with the unanimous written consent of all Dwners expressed 1n an
amendment to this Declaration duly recorded. Except as otherwise
provided in this Declaration, any Owner shall be entitled to
nonexclusive use of the Commen Areas in any manner that does not
hinder or encroach upon the righte of other Owners and is not
cantrary ta any rules and regulations promulgated by the

Assoclation.

3.0 Inscparability. Title to no part af a Unit within the
Project may be separated from any other part thereol), and each Unit
and the undividoeod interest in the Common Areas appurternant to each
Unit shall always be conveyod, devised, oncumbered and otherwiae
affocted anly as a camplete Unit., Evory devise, encunbrance.
convayance or other diepooition af a Unit, or any part therceof,
cshall be conastrued %o be a deviese, oncumbrance, conveyance or obthor
gigposition, reuspectivoly, of tho entirve Unit, togethoer with all
appw tonant righte creasted by law or by this Declaration,
including appurtenant membaership in the Assocliation ds horeinafter

Bt Tarth,.
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3.06 No_Partition. The Common Areas shall be owned in comman

by all the Owners, and no Owner may bring any action for partition
thereof.

3.07 Separate Mortgage by Owners. Each Dwner shall have the
right separately to mortgage or otherwise encumber his Unit. NMNo
Duwner shall attempt to or shall have the right to mortgage or
otherwiso encumber the Common Areas or any part thereof, except the
undivided interest therein appurtenant ta his Unit. Any mor tgage
or other encumbrance of any Unit within the Project shall be
subordinate to all of the provisions of this Declaration, and in
the event of foreclosure the provisions of this Declaration shall
be binding upon any owner whose title is derived through
foreclosure by private power of sale, judicial foreclosure or

otherwise.

3.08 Separate Taxation. Each Unit within the Project, and
appurtenant undivided interest in tne Cammon Areas, shall be deemeq
to be a parcel and shall be assessed separately for all taxes,
assessments and other chargee aof the State of Utah or af any
political subdivision or of any special impraovement district or of
any other taxing or assessing authority. For purposes of such
assessment, the valuation of the Common Areas shall be apportioned
among the Units in proportion to the undivided interest in Common
Areas appurtenant to such Units. All such taxes, assessments and
other charges on each respective Unit shall be separately levied
against the Owner thereof. No forfeiture or sale of any Unit for
delinquent taxes, assesaments or other governmental charges shall
divest or in any way affect the title to any other Unit.

3.09 Mechanics Lien. No labor performed or material
furnished for use in connection with any Unit with the consent or
at the request of an Owner or his agent ar subcontractor shall
create any right to file a statement of mechanic’s lien against the
Unit of any other Owner not expressly consenting to or requestling
the same or against any interest in the Comman Areas, except the
undivided interest tharein appurtenant to the Unit of the Owner for
whom such labor shall have been performed and such materials shall

have been furnished.

2.10 Description_of Unit. Every contract fur the sale of a
Unit and every other instrument affecting title to a Unit within
the Project may describe a Unlt by its tdentifying number or symbol
as indicated in this Declaration or as shown on the Map., Such
description will be construed to describe the Unit, togetler with
it appurtenant undivided interest in the Comman Aroas, amd to
incaorparate all of the rights incident to ownorship of tho Unit
within the Project and all of the limitations on ouch ownerohip,

g
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ARTICLE IV

EASEMENTS

4.01 Right _to_Ingress, Egress_and Support.  Each Ouwner shall
have the right to ingress and egress over, upan and across the

Comman Areas as necessary for access to such Owner’'s Unit and such
rights shall be perpetual and shall be appurtenant to and pass with

title to each UWUnit.

4.02 Association’s Right o Use Common Areas. The
Association shall have an easement to make such use nf the Common
Arcas as may be necessary or convenient to porfarm the duties and
functions that it is obligated or permitted to perform pursuant to
this Declaration, including, without limitatien, the right to
construct and maintain in the Common Areas facilities far use by

Owners generally or by the Association and its agents exclusively.

4.03 Eacement for Caompletion of Praject. The Declarant shall
have a transferable easement over and on the Common Areas for the
purpose of completing construction of the Project and making
improvements therein as shown cn the Map and for the purpose of
doing all things reasonably necessary or appropriate in connection
therewith. To the extent that damage is inflicted on any part of
the Project by any person utilizing said easement, the Declarant
and the person causing the damage shall be liable to the

Assaciation for prompt repair of such damage.

ARTICLE V

RESTRICTIONS ON LSE

3.01 Sipglezfamlly Residentlal Use, All Unitse are intended
te be uwaed for single-family rosidential housing purpases and are
restricted to ouch wse. There shall be no timesharing of a Unit
t1.0., where the posnession or sccupancy of a Unit circulatos among

various poersons during regular recarring perjoads of time.)

- fl- ;
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S.02 No_Noxigus_or Offensive Activity. No noxious,
destructive or offensive activity shall be carried on or placed in
or upon any tnit, or in the Common areas, ar any part thereof,
which shall interfere with the legal rights of other Owners nor
shall anything be done therein which is or may become an annoyance
or nuisance toc any other Owner or to any person at any time
lawfully residing in the Project. No activities shall be
canducted, nor improvements constructed, in or upon any part of the
Project which are or may become unsafe or hazardous to any persan
ar property. Without limiting the breadth of the foregoing,
aluminum foil, newspapers, or any other similar materials may not
be used to cover the windows in any Unit. The Common Areas and
Facilities shall be used rnly in a manner which is consistent with
their community mature and with use restrictions applicable to the
Units. Withouv limiting the breadth of the foregoing sentence: (i)
no automobile or other vehicle shall be parked at any lacatian
within the Project which impairs ur tends to impair wvehicular or
pedestrian access within the Project or to and from its various
parts; (ii) no radio or television antenma or any wiring for any
purpose may be installed on the exterior of any Buli .. ng without
the prior written approval of the Board of Trustees; .1ii1) no
garments, rugs, or other household items, or washlines of any kind
may be hung, erected, or maintained cutside of any Owner’s Unit;
and {(iv) no Owner shall discard or permit to fall any items from
the windows of his Unit. A Unit shall always appear to the casual
observer to be a well kept residential use,

5.03 Restrictions _on Signs. No sings or advertising devices
of any nature, including, without limitation, commercial,
political, informational or directional signs or devices, shall be
erected or maintained on any part of the Project, without the prior
inspection and written appreval of the Board of Trustees, except as
may be necessary temporarily to caution or warn of danger. If the
Assaciation consents to the erection of any such signs ar devices,
the same shall be removed promptly at the request of the

Association.

S.04 Pets_and _fAnimals. No anlmalse other than small hou=sehold
pets in reasonable numbers shall be kept or allowed in any part of
the Project. The foregoing sentence shall be deemed to prohibit,
inter _alia, the keeping of any animal weighing more than twenty
pounds and the keeping in any Unit of more than two animals lecs
than six weeko old. Whenever a pet is allowed to leave a Unit, it

shall be on a leash or in a cage.

...l?-.
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5.05 No_Alterations. No Owner shall, without the prior
written consent of the BHoard af Trustees in each specific instance,
make or cause to be made any alteration, addition, removal or
improvement in or to the Common Areas, or any part thereofs or do
any act that would impair the structural soundness or integrity of
the Buildings or other improvements or jecpardize the safety of
persons or praoperty ~r- impair any easement or shall have the right

to landscape their own property.

5.046 No_0Obstructions. No Owner shall obstruct the Common
Areas or any part thereof. No Owner shall store or cause to he
stored in the Common Areas any property whatsoever, unless the

Board of Trustees shall consent thereto in writing.

9.07 Np_QOverloading. No Duwner shall bring anything into his
Unit or permit anything teo be dorne in his Unit that will cause
damage to the Buildings. No QOuwne: shall permit the use ar
operation in his Unit of any equipment, machinery or other
apparatus that will in any manner injure, vibrate or shake the

Buildings or portions thereof.

S5.0B Prghibition of Damage_and_Certain Activities. Except
with the prior written consent af the Board of Trustees,; nothing
shall be done or kept in any Unit, in the Common Arcas or in any
other part of the Project that would result in cancellation of the
insurance on the Project or any part thereof nor shall anything be
done or kept in any Unit that would increase the rate of insurance
on the Project or any part thereof over that which the Association,
but for such activity, would pay. Nothing shall be done or kept in
any Unit or in the Common Areas or any part thereof over that which
the Association, but for such activity, would pay. Nothing shall
be dorne or kept in any Unit or in the Common Areas or any part
thereof which would be in violation of any =tatute, rule,
ordinance, regulation, permit or other validly imposed requirement
of any governmental autharity. No damage to, or waste of, the
Common Areas or any part thereof shall be committed hy any Owner or
guest of any Owner, and each Owner shall indemnify and hold
harmless the Association and the other Owners from and against all
loss resulting from any such damage or waste caused by such Owner
or by the guests, tenants, licensees or invitees of such Owner.

usiness. No commercial bhusiness shall be

.10 Rules_and _Regulations. Each Owner shall comply strictly
with all rules and regulations adoptod by the Association for the

agovernance at the Units, the Common Areas and the Project, as such
rules and reqgulatiaons may be modifiwd, and amended and construed by

the Association in the sole discretion of {ts Board of Trustees.

-]
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S5.11 Construction Perigd Exemption. During the course of
actual construction of any permitted structures or improvements
within the Project, the provisions, convenants, cenditions and
restrictions contained in this Declaration shall be deemed waived
to the extent necessary or convenient to permit such construction;
provided, however, that during the course of such construction
nothing shall be done whizch will result in a vielation aof any said
provisions, convenants, conditions or restrictions upon completion

of the construction.

ARTICLE VI
THE ASSEOCIATION
&£.01 The Ownership of each Unit entitled and required to be

a member of the Association. Membership will begin immediately and
automatically upon becoming an Owrer and shall terminate

immediately and automatically upon ceasing to be an Owner. The
Ownership of each Unit shall determine who will he its spokesman
for voting., If title to a Unit is held by more than one person the

membership appurtenant te the Unit shall be shared by all such
persons in the same praoportionate interest and by the same type of
tenancy in which title to the Unit is held. An Owner shall be
entitled to one membership for each Unit owned by him. Each
membership shall be appurtenant to the Unit to which it relates and
shall be transferred automatically by conveyance of that Unit.
Ownership of a Unit within the Project canmmot be sepavated from
membership in the Association appurtenant thereto, and any devise,
@ncumbrance, conveyance or other disposition, respectively, of the
Quwner’'s membership in the Association and rights appurtenant
thereto. No person or entity other than an Dwner may be a member
of the Association, and membership in the Association may not he
transferred except in connection with the transfer of a Unit. The
Assnciation shall make avallable ‘o the Dwners, Mortgagees and the
holders, insurers and quarantors of the firast mortgage on any Unit
current copies of the Decla-astion, Articles, Bylaws and nther rules
governing the Project and octher books, records and financial
statements of the Associabtion, The Assocliation also shall be
required to make available to prospective purchasere af Units
current capies of the Declaration, Articles, Bylaws, other rules
govaerning the Project and the most recent annual financial
astatement of tho Associations If such is prepared. "Available"
ghall mean available for ilnspection, upon request, during narmal
busineas hours or undor other reasonable circumstances,

...11._
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4.02 Board_of Trustees. Until such time as the
responsibility faor electing the Trustees of the Assaciation is
turned over to the Dwners In accordance with Utah law, the
Declarant shall have the exclusive right to appoint and to remove
all such Trustees. This exrlusive right <hall terminate after the

first to occcur af the following:

(a) BSix (6) years from the date on which the first Unit
in the Project is conveyed; or

(b)Y After seventy five percunt (73%) aof the Units have
been completed and sold and titles conveyed.

6.03 Right of Board of Trustees_ to Bind Association. Until
such time as the responsibility for electing the Trusteec of the
Association is turned ovor to the Dwners in accordance with Section
6£.08, the board of Trustees shall not have any authority to enter
into any contracts, agreements or leases on behalf of the
Association, either directly or indirectly, uniese such contracts,
agreements or leases may be terminated by the Associatian at any
time without cause or penalty a. any time after such transfer aof
control, upon thirty (30) days’ prior written notice.

4.04 Vaotes. The number of votes appurtenant to each
respective Unit ghall be equal, as set forth in Exhibit "A". The
number of wotes appurtenant to each Unit as set feorth in said
Exhibit "A" shall have a permanent character and shall not bhe
altered without the unanimous written consent of all Owners

expressed in a duly recorded amendment to this Declaration.

66.03 Amplification. The provisions of this Article VI may be
amplified by the nrticles and the Bylawsi provided, however,
that no such amplificaticn shall substantially alter or amend any
of the rights or obligaticnsg of the Qwners set forth in this
Declaration. The initial Bylaws of the Asspociation shall be in the

form of Exhibit "C".

ARTICLE VI1

CERTAIN RIGHTS AND OBLIGATIONS OF THE ASSOCIATION
AND BOARD OF TRUSTEES

7.01 The_Copmon_Areag. The Board of Trustees, actling on
bahalf of the Association andy subject to the rights and duties of
the Ouwners as set forth in this Declaration, shall be responsible

tar Lhe exclusive management and cantrol of thue Common Areas and

+
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all improvements thereon (includino the Common Facilities) and
shall keep the same in a good, clean, attractive, safe and sanitary
conditions order and repair. The Board of Trustees shall also he
raesponsible for maintenance, repair and replacement of the Common
Areas including, without limitation, landings, stairways, utility
lines, Common Facilities and all improvements and other items
located within or used in connection with the Common Arsas, The
specification of duties of the Board of Trustees with respect to
particular Common Areas shall not be construed to limit its duties
with respect to other Common Areas. All goods and services
precured by the Board of Trustees in performing its
responsibilities under this section shall be paid for with funds
from the Common Expense Funa.

7.02 Manager. The Board aof Trustees may by written contract
gelegete in whole or in part to a Manager such of the duties,
responsibilities, functions and paowers hereunder of the Board of
Trustees as are delegable. The services of any Manager retained by
the Board of Trustaees shall be paid for with funds from the Common
Expense Fund. Appropriate fidelity bond coverage shall be required
for any employee who handles funrs of the Association. Any
management contract, employment contract or lease of recreational
o facilities, or any contract or lease, including franchises or
licenses, to which the Declarant is a party which binds the
Association either directly or indirectly shall prov de that
without cause such agreement may be terminated by the Board of
Trustees or the Association, without penalty at any time after
transfer or control by the Declarant, upon not more than ninety
{90) days' written notice to the other party thereto. Any such
agreement shall provide that it is terminable upon thirty (30)
days' written notice for cause or If it is an agreement negotiated
by the Declarant. The terms of any such agreement may not exceed
one year, renewable by agreement of the partlies for successive one
year periods,

7.03 Miscellaneous Goods and_Services. The Board of Trustees
mays In behalf of the Assocliation, obtain and pay for the services
of such personnel as the Board of Trustees shall determine to be
necessary or desirable for the proper aperation of the Project,
whether such personnel are furnished or emplovyed directly by the
Association or by any person or entity with whom or which it
contracts., The Board of Trustees may, in behalf aof the
fssociation, obtain and pay for legal and aceounting sorvices
necessary or desirable in conmnection with the operation of the
Froject or the enforcement et this Deoclaration. In addition to the
forecgolings the Board of Trusees mays, In behalf of the Ausaoclation
actuire and pay for out of the Common Expense Fund water, cewer,
garbage collectiaon, rlectrical,y gas and other npceswsary or
desirable utillty aprvices for the Cammon Areas (and Far the Units
te the extent not seporately metered or blilicd)y insurances bonds
angd other goods and sorvices cormon to the Unitls,

-1 3]
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7.04 Real_and Personal Property. The Board of Trustees may
acquire and held on behalf of the Association real, personal and
mixed property of all types for the use or benefit of all of the
Owners and may dispose of such property by sale or otherwice,
provided that ans acquisition or dispesition of any real, personal
or mixed property by the Board of Trustees must be approved by a
vote of at least sixty six percent {(s&%) of the Tatal Votes of the
Association at a meeting duly called for that purpose. All such
property, including Cammon Facilities, shall he paid for out of the
Common Expense Fund and all! proceeds from the disposition thereof

shall be part of such fund.

7.05 Rules_and_Requlations. The Board of Trustees may make
reasanable rules and regulations governing the use aof the Common
Areas which rules and regulations shall be consistent with the
rights and duties established by this Declaration. The Board of
Trustees in behalt of the Association may take judicial action
against any Owner to enforce compliance with such rules and
regulations or other obligations of such Owner arising hereunder,
or te obtain damages Tor noncompliance therewith, as permitted by
law, In the event of such judicial actions the Association shall
be entitled to recover its costs, including reasonable attorneys’

fees, from the offending Owner.

7.06 GCGranting Easemeénts. The Board of Trustees may, without
Lhe vote or consent of the Owners or of any other person, grant ar
create, on such terms as it deems advisable, easements, licenses
and rights—~of-way over, under, across and through the Commen Areas
for utilities, roads and other purposes veasonable necessary or

useful for the proper maintenance or operation of the Project.

7.07 lmplied Rights. The Association may exercise any right,
power or privilege given to it expressly by this Declaration or by
law, and every other right or privilege reasonable implied from the
existence of any right or privilege given to it herein or

reasanably necessary to effectuate any such right or privilege,

7.08  Power _of Attorney_and Amendments. Each Owner makes,
constitutes and appoints the Association his true and lawful
attarngy in his name, place and stead to makes execube, sign,
acknowledge ana file with respect to the Project such amendments to
this Declaration and the Map as may be reguired by law or by
unanimous Vote taken pursuant to this preovision of the Declaration,

- I ('--
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ARTICLE VIII

ASSESSMENTS

8.01 Agreement_to Pay Assessments. The Declarant, for each
Unit owned by it within the Project, and for and as the awner of
the Project and every part thereof, hereby convenants and each
Owner of any Unit by the acceptance of instruments of conveyance
and transfer therefor, whether or not it be so expressed in said
instruments. shall be deemed to covenant and agree with each other
and with the Association to pay to the Association all assessments
made by the Association for the purposes provided in this
Declaration. Such assessments shall be fixed, established and
collected from time to time as provided in this Article VIII.

B8.02 Annual Assessments. Annual Assessments shall be

. - —— e oy i s L

computed and assessed against all Units in the Project as follows:

(a) Common_Expense. Annual Assessments shall be based
upon advance estimates of the Association’s cash requirement
to provide for the payment of all estimated expenses arising
out of or connected with the maintenance and aoperation of the
Common Areas and/or furnishing utility services and aother
common items to the Units. Such estimated expenses may
includes without limitation, the following: Expenses of
management; real property taxes and special assessments;
premiums for all insurance that the Asscciation is required
or permitted to maintain hereunderi repairs and maintenance;j
wages for Association employees, including Tees for a Manager
(if any); utility charnges, including charges for utility
sorvices to the Units to the extent not separately metered or
billed; legal and accounting fews; any deficit remaining
from a previous period; creation of an adegquate centingency
resorvo, major maintenance reserve and/or sinking fundi
ereation of an ~drguate reserve fund for maintenance repairs,
and replacement of those Comman Arecas that must be replaced
on a periodic baslsy and such reserve shall be funded by
monthly payment r:ther than extraordinary special assessmentss
and any othor expenses and liabilities which may be incurred
by the Associatian for the benefit of the Ouwners under or by
reasan of this Declaration., Such shall constitute the Common
Expense, and all funde recelived from assessments under this
Section B.02 shall be part of the Common Expenae Fund.

(b))  Apportionment, Expenses attributable to the Comman
Areas or to the Project as a whole shall be apportioned amang
and aswvessod to all Owners in proportion ta thelr reuspective
undivided intorests in the Common Arcas, The Declarant shall
o liable for the amount of any assessments agalnot Units

owned by 1t.
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(c) Appual_Budget. Annual Assessments shall be
determined en the basis of a fiscal year bhegirnning January i
and ending December 31 next following, provided the first
fiscel year shall begin on the date of this bPeclaration, and
on ar before December 15 of each year thereafter, the Board

of “rustees shall prepare and furnish o each Owners cr rause
to be prepared and furnished to each Owner, an operating
budget for the upcoming fiscal year. The Budget shall itemize
the estimated expenses of Common Expenses for such fiscal year
anticipated receipts (if any) and any deficit or surplus fraom
the prior aoperating p2ricd. The budget shall serve as the
supporting dacument for the Annual Assessment for the upcoming
fiscal year and as the major guideline under which the Project
shall be operated during such annual period.

(d} Notice_and Payment. Except with respect te the first
fiscal year, the Board of Trustees shall notify each Owner as
to the amount of the Annual Assessment against his or her Unit
on or before Decemher 15 each year for the fiscal year
beginiing on January 1| next fellowing. Each Annual Assessment
shall he payable in twelve equal monthly installments, one
such installment due on the firat day of each calendar nonth
duving the fiscal year to which the assessment relatas;
provided, however, the Annual Assessment for the first Tiscal
year shall be based upon such portion of the firet fiscal
vaar. All unpaid installments of any Annual Assessment shall
bear interest at the rate of eighteen percent (18%) per annum
froa the date each such installment became due until paid. In
addition. in the event that any installment Annual Agssessment
is not pald within fifteen (15) days of the date such
ingtallment bhecomes due, the Association may. at its option,
and upon fifteen (13) days prior writtem notice to the Qwner,
accelerate the due date far all remaining unpaid installments
of the Annual Assessment for the remainder of the fTlscal year
and all)l accrued but unpaid interest thereon. Payment of the
annuwal assesement installments so acecelerated shall bhe due at
the expiration of said fifteen (15) day notice period and
interest shall acerue on the entire sum at the rate of
eighteen percent (18%) per annum from such date until pald in
full. The failure of the Board of Trustees to give timely
natice of any Annual Assessment as provided herein ahall not
be deconed a waiver or modification In any reapect of tho
provisions of this Declaration, or a roleaso of any Ownar from
the obligation to pay such assessmont or any other acsessmonts
but the date when the paymont shall become due in such caoes
shall be deferrod to a date fifteen (13) daye after notice of
such assecument ushall have beon given to the Ownor in the
manner provided in this Declaration,

~1lh-
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(e) Inadequate Funds. In the event that the Common
Expense Fund proves inadequate at any time as a result of
nonpayment of any Owner’s assessment,; the Board of Trustees
may, on bhehalf of the Association, levy additional assessments
in accordance with the procedure set forth in Section 8.03
below, except that the vote therein specified shall be

UNNecessary.

B.03 8pecial Assessments. In addition to the Annual
Assesaments authorized by this frticle, the Eoard of Trustees may,
on behalf of the Association, levy, at any t(ime and fraom time to
time, upon the affirmative vote of at leant sixty six percent (b6&%)
of the Total Votes of the Association, Special Assessments, payable
over such periods as the Board of Trustees may determine, for the
purpose of defrayings in whole or in part, the cost of any
construction or reconstruction, unexpected repair or replacement of
the Project or any part thereof, or for any other expenses incurred
or to be incurred as provided in this Declaration (including,
without timitatior, Commov Expenses). This section shall not he
construaed as an independent source of authority for the Associatirn
to incur expenses but shall be construed to prescribe the manner of
assessing Tor expenses authorized by other sections or articles
hereof. Any amounts assessed pursuant hereto shall be assessed to
Owners in proportion ta their respective undivided interests in the
Cammon Areas. Notice in writing of the amount of each such Special
Assessment and the Time for payment thereof shall be given pramptly
to the Owners; nno payment shall be due less than fifteen (15) days
after such notice shall have been given. All unpaid portions of
any Special Assessment shall bear interest at the rate of eighteen
percent (18%) per anmum from the date such portions become due
until paid. All funds received from assessments under this section
shall be part of the Common Expense Fund.

B.04 Lien_for_Asgessments. A1l sums assessed to Ownoers of
any Unit within the Project pursuant to tho provisions of thig
Article VIII, together with penalties and interest thercon as
provided nerein, shall be secured By a lien on such Unit in favor
of the Association. To evidence a lien Tor sums assessed pursuant
to this Article VI, the Board af Trustees may prepare a written
natice of lian setting forth the amount of the assessment, the date
duey, the amount remaining unpaid, the name aof the Owner of the Unit
and a description of the Unit, Such a notice shall be signed and
acknowledged by a duly auvthorized officer of bthe Association and
may be recorded in the office of the County Rocorder of Balt Lake
County, State of uUtah, No notice of lien shall be recorded until
thore is a delinquency in payment of asscsoment. Such lien may beo
enforced by sale or foreclosure conducted in accardance with the
provisions of law applicable te the oxorclice of powers of cale or
foreclosure of daeds of trust or mortgages or In any obther mannor
pormittoed by law. In any such forecloguro, the Owner hall bo

" 1’7....
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required to pay the casts and expenses of such proceeding
(including reasonable attorneys’ fees), and such costs and expenses
ahall be secured by the lien being foreclosed. The Dwner shall
also be required to pay to the Association any assessments against
the Unit which shall became due during the period of foreclosure,
and all such assessments shall be secured by the lien being
foreclosed. With one hundred percent of the Total Vote the Bnard
of Trustees shall have the right and power in behalf of the
Asspeiation to bid in at any foreclesure sale and to hold, lease,
mortgage or convey the subject Umit in the name of the Association.

B.05 Personal Obligation_of Owner. The amount of any Annual
or Special Assessment against any Unit shall be the personal
ghligatian af the Qwner of such Unit to the Association. Buit to
recover a money judgment far such personal obligation shall be
maintainable by the Assocliatien without foreclosing or waiving the
lien securing the same. No OQwner may avoid ar diminish any such
persanal obligation by walver of the use and enjoyment of any of
the Common Areas ar by abandonment of his Unit or by waiving any
services or amenities provided for in this Declaration. In the
gvent of any suit to recover a money judgment for unpaid
assessments horeunder, the involved Dwner shall pay the costs and
expenses incurred by the Association in connmectiaon therewith,

including reasonable attorney’s fees.

8.06 State of_Accaunt. Upon payment of a reasonable fee set
hy the Board of Trustees (but rot to exceed any statutary
limitation therean) and upon written reguest of any Dwner,
Mortgagee or prospective purchaser of a Unit, the Board of Trustess
shall issue a writtem statement setting faorth the following: The
amount of the unpald assessments, if amy, with respect to such
Uniti the amount of the current Annual Assessment and the date or
dates upon which installments therenf become due; and credit for
advanced payments or prepald items, including, without limitation,
the Owner's share of prepaid insurance premiums. Such statements
chall be conclusive upan the Association in favar of persons who
rely thereon in good falth., In the event that the Hhoard of
Trustees fails upon written reguest to issue cuch a written
statement, any unpald ascessments with respect to such Unit which
hocame due prior ko the written receipt of such written roguest by
the Board of Trustees shall become subordinate to a lien held by
the percoan or entlity requesting auch statement.

@.07 Personal Liability of Purchaser. Subjeck to the
proviglans of Section B.04, a purchaser af o Unift gshall be jointly
antd sovorally tlable with the seller thereof for all unpatd
assesements againct asuch Unit up to the time of the grant or
convieyancos provided, howoever, that the provivliana of thio usectlon
shall not prejudice the purchasor’a right ta rocaver fram bhe
aplior the amount paid by the purchaser oy Guch aguecamenta,
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8.08 Reserves_and_Working_Capital. The Association shall

e ———— - T — T ] S T

establish the following funds:

(a) Reserve Fund. The Association shall establish and
maintain an adequate reserve fund for the periodic maintenance
repair and replacement of imprcocvements to the Common Areas the
Association may be obligate tn maintain. The reserve fund
shall be maintained out of regular assessments for comman

gxpenses,

(b)) Working Capital Fund. The Association shall also
establish and maintain for the initial months of the Froject,
a warking capital fund equal to at least two manthly
installments of the Annual Assessment for each Unit. Each
Unit’s share of the working capital fund must be collected
and transferred to the Association at the time of the closing
of sale of that Unit, The working capital fund must be
maintained in a .egregated account for the use and benefit of
the Associatieon., The purpose af the working capital fund is
to insure that the Association will have cash available to
meet unforesesn expenditures or to acquire additional
equipmant ar services deemed neceesaery or desirable by the
Association. Amounts paid into the working capital fund are
not to be considered advance payments of any regular
assessments,

ARTICLE IX

INSURANCE

9.01 Types_of Insurance. The Assaciation shall obtain and
keep in full force and effect at all times the following types of
inwurance coverage, provided by companies licensed to do busincss

in the State of Utaht

(a) Hazard_Insurance. The Association shall obtain,
maintain and pay for as a Common Exponcse a "master” or "blanket"
multi peril palticy of property inasurance covering only the Common
Arecay including, I any, without limitations, fixtures and Duildings
service equipment Lo the extent that thoy are part of the Common
Arcas, cammon persoral property and supplies belonging to the
Acssociation. Such a master pollicy of hazard insurance shall
provide, an a mivimums protoction agalnst the fallowing:
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(i) Loss or damage by fire and other perils normally
covered by the standard extended coverage endorsement; and

(ii) A}l other perils customarily covered with
respect to projects similar to the Project in construction
lecation and use, and any other perils for which coverage
is commonly required by private institutional mor tgage
investors for such projects, including all perils normally
covered by the standard "all risk"” endarsement, where such
is available.

The policy shall be in an amount equal to one hundred percent
(100%) of %he insurable value of the Common Area (based upon the
current replacement cost of the property covered in the policy).
Deductible may not exceed the lesser of $10,000.00 ar 1% of the
applicable amount of coverage. Funds for such deductible must be
included in the Association’s reserves and be so designated.

(b) Public Liability Ipnsurgnge. The Association shall
obtain and maintain a comprehensive policy of public liability
insurance covering all the Common Areas and public ways in the
Project, whether or not they are leased to a third party. Such
insurance policy shall contain a Severability or Interest
Endorsement or equivalent coverage which shall preclude the insurer
from denying the claim of an Owner brcause of the negligent acts of
the Association or other Owners. The scope of coverage shall

include, without limitakion:

(i) Legal liability of the insured for property
damage, bodily injuries and deaths of persons in connection
with the cperation, maintenance or use of the Cammon Areas
and legal liability arising out of law guity related to
pmployment contracte of the Association; and

(it) Additinnal coveragoes as may be required te
include protection agalnst such other rinsks ae are customarily
covered with respect to projects similar to the Project in
construction, locatien and uses any other coverage in the
kinds and amounts required by private institutional mor tgage
investors for such projects, including, but not limited to,
host liquor liability, contractual and all written contract
fnourancn, comprehonsive automobile liability insurance,
batleoe’s liability, garage keeper’s liability and workerr
compansation and cmployer’s llabillty Insurance.,
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(c) Fidelity Insurance or Bond. The Association shall
obtain and maintain blanket fidelity bonds against dishonest acts
an the part of all officers, directors, trustees, managers and
employees of the Association and all other persons, including
without limitation, volunteers handling or responsible for funds of
or administered by the Association. Furthermore, where the
Association has designated some or all af the responsibility far
the handling of funds to a management agent, such bonds bay be
acquired for such management agent’s officers, employees and agent
handling or responsible for funds aof, or administered on behalf of,
the Association, Such fidelity bonds shall meet the follaowing

requirements:

(i) All shall name the Association as an obligee and
the name insured:

{ii)» ANll shall be based on the best husiness judgment
of the Association and shall not be written in an amount less
than ane and one half times the amount of the Asscciation’'s
ectimated annual operating expenses and reserves, or the
estimated makimum of funds, including reserve funds in the
custody of the Association or the Manager at any time during
the term of each fldelity bond, whichever is greater. However
in no event may thz aggregate amount of such bonds be less
than the sum equal to three months’ aggregate assessments on
all Units plus resec-ve funds:t

(iii) All shall contain wailvers by the issuers of the
bonds or policies of any defensc based upon the exclusion of
persons who cerve without compensation from any definition of
“employee" or similar terms or expreccions or shall contain an
appropriate endorsement to the policy to cover any persons wha
sorve without compensation if the palicy would not otherwise
cover valunteersa;

{iv) All shall provide that they may not be cancelled
or substantially moadified (including cancellation for
nanpayment of premium) without at least thirty (30) days?
prior written motice to the Acsociation or any Insurance
Trustece and each Mortgage Servicer on behalfl of FNMA or FHLMCS

(v) The promiums chall all be pald by the Aqvociation
a5 a4 common oxpgentad, oxcept for premiums on fldolity honde or
insurance malntained by a managemont ogent for jbts officera,
omplaoynos and agenta.,

(o) Natwithabanding any other provicioansg contalned hoerein
to tho contrary, the Aqcociabtion ahall contlinuously maintaln in
effoct osuch casualby and liability Inuuvrance and a Fidelity hond
medzting the Insurance and fidellty bond roquiroments foar PLLLD,

192294/8€9)8




develaopment projects established by FHA, VA, FNMA and Government
National Mortgage Association, so long as any of them is a
Mortgagee, Mortgage Insurer or awner of a Unit within the Project,
except to the extent such coverage is not available or has heen
waived in writing hy FHA, VA, FNMA or the Government National
Mortgage Associatian.

9.02 y_Reguirements. The Hazarc, Public
Liability policies pbtained by {he Association pursuant to Sections
?.01 (a) and (b) shall be subject to the follaowing:

{a) The named insured under any such policies shall
be set farth therein substantially as follows: “Bireh Point Hume
Owners’ Association for the use and benefit of the individual
Owners (designated by name if required by law)." The policies may
also be issued in the name aof an authorized representative of the
Association, including any Insurance Trustee with whom the
Association has entered into an Insurance Trust Agreement or any
successor to such trustee (each of which shall be refarred to as
"Insurance Trustee") for the use and benefit of the individual
Owners. Loss payable shall be paid in favor of the Pssociation (or
Insurance Trustee) as a trustee for cach Dwner and each such
Mortgagee. Each Owner and sach such Owner’s Martgaoee, if any,
shall be beneficiaries of the policies occording to the undivided
interest in the Common Areas appurtenant to each Owner’s respective
Unit in the percentage of common ewnership. Evidence of insurance
shall be issued to wach DOwner and Mortgagee upon request;

. (b)  Irsurance coverage abtained and maintained
pursuant to the requirement of Sections 9.01 (a) and (b) shall be
secondary in the event any Owner has insurance covering the same
losa;

(c) Insurance coverage must not be prejudiced by an
act or neglect of individual Owners when such act or neglect is not
within the control of either such Owners collectively or the
Associatiang

(¢} Coverage may nmot he cance:led, changed in a way
which s advorse to a Mortgagee or substantially reduced or
modified (including =zanmcellation for nanpayment of premium) withoot
at least thirty (30) days’ prior written notice in advance af the
effective date of any reduction in or cancellation of the policy to
any and all insured parties;

(e) NAll pollcies must contain a walver of subrogation
by the incurer aus to any and all claima againat the Ascociation.
any Owners and/or thelr roeapective agents, omployees or tenants
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z (f} Each hazard insurance policy shall be written by
g a hazard insurance carries which has a current financial rating by
Best’s Insurance Reparts of Class B+/VI or better or by Loyds of

f London even though it has no Best’s rating.

i (g) Policies shall be deemed unacceptable where (i)
under the terms of the carries’s charter, hylaws or policy

; rontributions or assessments may be made against the Association,
s an Owner. FNMA, FHLMC or any designee or FNMA or FHLMC; or (ii) by
e the terme of the carries’s charter, bylaws or policy loss payments
b are contingent upan action by the carrier’s board of directors,
policyholders, OF members; or (iii) the policy includes any
limiting clauses (other than insurance canditions) which could
prevent FNMA or an Owner from collecting insurance proceeds; ;2

(h) Policies shall be in compliance with and
consistent with applicable local and state insurance law. Each Rt
insurer and any reinsurer must be specifically licensed or o
authorized by law ta transact business within the State of Utah. VA

.03 Additional_Coverage. The provisions of this Dectaration i

Y e e e dn o

chall not be construed to l1imit the power ar authority of the e
Association to obtain and maintain insurance coverage in addition %
to any insurance coverage required by this Daclarationy in such

amounts and in such forms as the Association may deocm appropriate b

fraom time to time. gy

.04 OQuner’s Owp_lnsurance. Each Owners at his own expense
shall procure and maintain at all times fire, liability and ﬁ
extended coverage insurance covering Bulldings., pereonal property ‘
of such Owner and additional fixture and itmprovements added by such
Owner against loss by fire ano other casualties, including without
limitation, vandalism and malicious mischief. All policies o
providing such casualty insurance shall provide that they do not N
diminish the insurance cerrier’s coverage for liability arising o
under insurance policies obtained by the Assoclation pursuant to
this rticle. Notwithstanding the provisions hereaf, such Qwner v
shall cobtain insurance at hie own cexpense providing such other b
caverage upon his Unit his personal property, for his personal kY
liability and covering such other risks as he may deem appropriate, E
provided that pach such policy shall provide that it does not T
diminish the insurance carrier’s coverage for liability arising
under insurance policies obtained by the Association pursu. it to .
this articgle. If obbtainable under industry practice without an :
unreaspnable additional charge for such waiver, all such insurance i
shall caontain a walver tho insurance company’s right af subrogation
againat the Aosociatliony the Do larant, the Manager, gther Dwners
and thelr respective sarvants, agents and guoots.
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?.05 Review pf_Insurance. The Association shall review
annually the coverage and policy limits of all insursnce on the
Praject and adjust the same at its discretion. Such annual review
may include an appraisal of the improvements in the Common Areas by
a represantative of the insurance carrier or carriers providing the
policy or policies on the Project ar by such other gualified

appraisers as the Association may select.

?.07 lInsurance_Trustee, Power of Attorney. Notwithstanding
anything to the contrary in this Declarations the Hazard and Public
Liability Insurance policies obtained by the Association pursuant
to Section 2.01 (a) and (h) may name as an insured, on behalf of
the Association, the Association’s authorized representative,
including any trustee with whom the Association may enter into any
Insurance Trust Agreement or any successor to such trustee (each of
wham shall be referred to herein as the "Insurance Trustee"). All
such policies abtained by the Association must provide for
recognition of any insurance Trust Agreement, and the Insurance
Truster , or such other authorized representative, shall have
exclusive authority to negotiate losses under any such palicy.

Each Quwner appoints the Association, or the Insurance Trustee (in
the event a trustee is designated hereafter to represent the
Asscciation)y, as attormey-—in-fact for the purpose of purchasing and
maintaining such insurance, including: The collection and
appropriate disposition of the proceeds thereof; the negotiation of
losses and execution of releases of liability; the execution of all
documents: and the performance of all other acts necessary to
accomplish such purpose. The Association or any Insurance Trus'ep
must hold or otherwise pgroperly dispose of any proceeds of
insurance in trust for the Owners and their first mortgage holders,

as their interest may appear,

ARTICLE X

EXPANDABLE P.U.D.

10.01 Reservation_ af Right to Expand. The Declarant hereof

expressly reserves the optlon and right to cupand the Birch Point
P.U.D. pursuant to the provisions of thic Article:

(a)  Consenk_of Ouwners not Requlred. The consent of the
Ownere or Mortgageos in the Project shall not be regulired Tor such
grpansion and the Declarant may proceed with such expansleon ab {ts
sole option.

—Et'm ]
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(b)Y Liability Insurance. Declarant shall abtain at
Declarant’s expense if reguested to do so by any Martgage Insurer,
a liability insurance policy in the amount determined by the
Mortgage Insurer, in the e.ent and to the extent there are any
guaranteed Mortgages 3., the Project, to cover any exposure of the
Owners to any liability resulting form the expansion of the
Project. The Policy shall be endorsed "as owner’s interest might

appear."

— e e e e e e e o e e o e e ki ik e e e e e e e o e e e e e

l.and to the Project, the Declarant shall:

(1) Pay or provide for the payment of all taxes,
assessments, mechanic’s liens and other charges affecting
aor relating to the Additional Land to be added to the Project
covering any period of time prior to the date upon which such
Additional Land is added to the Project;

(i) Record, with regard to the Additional land or
any portion thereof that is being added to the Project, a
supplemental record of survey map (the "Supplemental Map*)
which shall describe the land added to the Project and comply
in all respects with this Article X. The Supplemental Map
shall be certified as to its accuracy and campliance with the
requirements of the Act by the land surveyor who prepared or
supervised the preparation thereof;

(1i1) Prepare, execute and record simultaneously with
the Supplemental Map an amendment to the Declaration (the
Amendment") which shall contain a legal description of the
land added to the Project and shall reallocate individual
interest in the Common Areas ao that the Units created in the
land added ta the Project shall be allocated undivided
interests in the Common Areas on the same basis as Unit
initially constructed in the Praoject as reflected in Exhibit
"A" attached hereto. The Amendment shall assign an
identifying number to each Unit, if any., formed out of tho
land added to the Project.

() Expiration of Right te Expand. This option to expand
the project shall expire seven years after the recarding of this
Declarations hoverer, the Declarant may, at any time priec- to the
expiration of such period, terminate its option to expand by
recording amoang the land records wherein this Declaration is
recorded an executed and notarized document terminating this
optlon.

10.02 Description of Additiopnal _Land. The Additional Land
which may at the option aof Declarant be made part of tho Project is
located in Salt Lake Countys Stabe of Utah, and ls more

particularly described as follows, Lo wit:
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Beginning at a point which point is South B92%47'55" West
347.210 feet, Narth 00™ 07 00" East 23&6.240 feet, North
89~3&4’00" West 339.150 feet, North 217.150 feet and West
242,320 feet from the southeast corner of Sectian 8,
Towrzhip 2 Soutlt, Range 1 East,; Salt Lake Base and Meridian,
and running thence North 100.940 feet; thence West 307.010
feet; thence South 100.940 fent; thence East 307.010 feet
ta the point of b :ginning.

{(Containing 0.7114 acre)

10.03 Declarant’s Right to_Add _All or Portions of Additional
Land. The Declarant need not add all or any portion of the
Additional Land vo the Project; however, the Declarant may, at its
sole discretion and without }limitation, add all or any portion or
partions of the Additional Land to the Project and may do so at

different times.

10.04 4Location_ of Improvements. Declarant makes no

assurances as to the location of any improvements that may be made
on any portions of the Additional Land added to the Froject.

10.05 Maximum_Number of Units. The impreovements to uve pleced
on the Additional Land shall contain mo more than six residential
Units: and o more than six Units per acre, includin;, dedicated
rights-of-way within the Project, may be created on any portion cf
the Additional Land hereafter added to the Project. The rinimam
number of WUnits to be built shall bhe adequate to support reasonably
the Cammon Areas, The maximum number of Units to be built in the
Project, as expanded, twelve Units, shall not overload the Common
Areas. In the event the Project is fully expanded as pravided
herein, the minimum undivided fractional interest of @ack Unit in
the Common Arwas shall not be less than 1712 and the maximum
percent intr est of ecach Unit in the Common Areas shall be 1/6.

e B e e T i s e e s e o e D D e e oD e v e e e e v b e W1 1 =

Declarant intends Ln erect structures on any portion of the
Additional Land added to the Project that will bo compatible with
the structures on the land initially within the Project., Hovoerer,
Declarant hereby reserves the right to scelect the design and
canfiguration of any improvements erected an any poartiaon af the
Additional Land added to the Project that in the judgment of the
Declarant may be required to achlieve the best development of the
Project provided that such improvements are consiastent with the
fmprovements on the land inikially within the Projeck in terma aof
quality of conatruction. Declarant must bulld said improvements in
accordanca with an approved plan for the total develapment of the
Project supported by detailed plats and plana,
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the Additional Land shall be limited to parking, recr=zational and
service facilities.

10.08 Units Not Identical to Initial Units. Although
Declarant intends to create Units in the improvements on the
Additional Land that will be compatibhle with Units constructed
within the Project, Declarant makes mo assurances as to whether
Units that may be created in the improvements on the fdditiaonal
Land will be compatible with or identical to Units initially

constructed within the Project.

16.09 Reservation far Residential Use. Any Portion of the
Additional Land whicih is hereafter added to the Project and any
Units created thereaon shall be restricted primarily to residential
purposes, including, but nov limited to ,» bo“h owner and tenant
occupind Unit structures. "ot more than 50% of the aggregate land
and floor area of all of the Units that may be created en any
portion of the Additional Land which is bhereafter added to the
Project shall be used for any purpeose other than for residential

purposes.

10.10 VYotes_and Commen_Expenses. The Owners af the Units
created within any portion of the Additional Land that is addeg to
the Project shall be entitled Lo vote the votes in the Association
appurtenant to each such Unit. Each additional Unit that is added
to the Project shall be allocated an undivided fractional interest
in the Common Areas equal to the undivided fractional interest
allocated to ec h other Unit in the Project, as expanded. For
example, if the Project, as expanded, ultimately includes twelve
Unitey rach of the twelve Uniks in the Project will be allocated a
fractional undivided interest in the Common Aveas equal to 1/12.
Expenses attributable to the Common Expense or to the Project as a
whole shall be apportioned among and assessed o the existing
Qwners and to the Owners of the Additional Units in proportion to
their respective undivided interests in the Common Areas of the
Projeoct, as expanded.

ARTICLE XI

COMPL IANCE WITH DECLARATION AND BYLNAWS

11,01 Compllonce. Rach Owner shal . comply strictly with  the
providgions of thia Declaration, tho Mrtivlies of Incorporation and
Bylawn of tho Ncsociallon, rules and regulations promulgated by the

3

10.07 Qther_Improvements. Other improvem-nts to be placed on
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Association and the decisions and resolutions of the Association
adopteu pursuant thereto, as the same may lawfully be modified and
amended from time to time. Failure to comply with any of the same
shall be gruwuuds for an action to recover sums due for damages or
far injunctive relief or for both, maintainable by the Association
ors in a proper case, by an aggrieved Owner.

The okligations, provisions,
covenantsa, restrictions and conditions contained in this
Declaration, or in any Supplementa! or Amended Declaration, with
respect to the Assnciaetion or Units within the Preject shall be
enforceable by the Declarant or by any Owner of a UUnit within the
Project, subject to this Declaration, by a proceeding for a
prohibitive or mandatory injunctior or Ly a suit or action to
recover damages or to recover any amount due or unpaid. The
cbligations, provisions, convenants, restrictions and conditions
cantained in this Declaration, ar in ary supplemenial or Amended
Declarations with respect to a person or entity or property of a
person ar entity other than the Association shall be enforceable by
the Declarant or by the Association or, in a proper case, by an
aggrieved Owner by a proceeding for a prohibitive or mandatory
injunction or by a suit or action to recover damages or to recover
any amount due or unpaid. No summary abatement or similar
procedure may be utilized through nonjudicial means to alter or
demclish items of construction.

ARTICLE XI1I

GENERAL PROVISIONS

12.0! Intent The provisians of thisg
Declaration, and any Supplemental or Amended Declaration, shall be
liberally construed to effectuate the purpose of creating a unifarm
plan for the development and operation of a P.U.D. Project.

Fatlure to enforce any provisiaon, restriction, covenanl or
condition cantalned in this Decleavration, or in any Supplemental or
Amanded Ueclarations schall not operate as o waiver of any such
provision, rostrictiony, covenant or condition or of any other
provisions, rostrictions, covenants or condltions,

12.02 Construction. The provisions of this Declaratlon
o

shall be in addition and supplemontal to theo provisions of the law.
Whenever uced herein, unless the context shall otherwiso requlre,
the singular ohall Include the plural, the plural shal)l include the
singular, the whole shall include any part thercof and any gender
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shall include both genders. The article and section headings set
X farth herein are for convenience ard reference only and are not |
; intended to expand, limit or otherwise affect the meaning or :
interpretation aof this Declaration or any provision herecf. The

pravisions hereof shall be deemed independent and several, and the
invalidity or partial invalidity or unenforeeability of any one

' provision or portion thereof shall not affect the validity or

i3 enforceability of any other provisions hereof.

- 12.03  Notices_and_Registration__of Mailing Address. Each g
AN Owner shall register from time to time with the Association his

current mailing address. All notices, demands and other f
communications ta any Owner as provided for in this Declaratian :
B shall be in writing and shall be sufficient for all purposes if -
s, personally served or if sent by first-class U.5. mail, postace

o prepaid, addressed to the Dwner at his registered mailing address i
M ar, if no address has been registered, to the Unit of such Dwner. g
: All notices, demands and other communications to the Association as

. provided for in this Declaration shall be in writing and shall be

" sufficient for all purposes if personally served or if sent by

firgt-eclass U.5,. mail, postage prepaid, addressed to the

Ascaciation at its office which address the Association wnall

i hereinatter specify to the Owners in writing. Any notice, demand

i or communication referred to in this Declaration shall be deemed to

have been given and received when personally served or when

deposited in the U.S5. mail, postage prepaid, and in the form

provided for in this section, as the case may be.

g 12.04 Audit. Any Dwner may at any reasonable time, upon

3 appeintment and at his ownh etpense, cause an audit or inspection to
% be make of the books and records mainteiiwd by the Association.

N The Assocliation, upon prior written approval of all Dwners and at
the expense of the Commaon Expense Fund, may obtain an audit, by

W certified public accountants, of all Financial Statements, books

B and records pertaining to the Project at no greater than annual

I intarvals, and copies thereof shall be furnished to the Quwners.

12.05 Amendment. Except as otherwise provided herein, this
S Declaration may be amendod 31 Dwners holding at least one hundred
percent (100%) of the Total Votes 1n the Assoclation concent and
agree to such amendment by instruments which are duly recorded in
the office of the County Recordoer of Salt Lake County, State of

- Utah.

12.046 Effective Date. Thia Daclaration shall take eflact

e T A S U B A A A S

upen recording.

; -2
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The name and address of the persan
to receive service of process in all cases provided by the law
shall be ihe registered agent and address of the Association as
shown on the official corporate records maintained in the office of
the Secretary of State of the State of Utah. On the date of this
Declaration, the registered agent nf the Association is Ernest T.
Glezos, whose address is 1111 South 3200 West, Salt Lake City, Utah
B4104,

12.08 Y. The Association
shall mot be liable for any failure of water service or other
utility service (if any) to be smhtained and paid 13r by the
Association hereunder, or for injury or damage tea any persun in or
upon the Project, or resulting from electricity, water, rain, snow
or ice which may leak or flow from putside or from any parts of the
Buildings ar their drains, pipes, conduits, appliances or
equipment, or from any Place, unless caused by the grossly
negligent or willful misconduct of the Association. Nao diminution
or abatement of any assessments under this Declaration shall be
claimed or allowed for incanvenience or discomfort arising from the
making of any repairs or improvements to ar maintaining the Project
or any part thereof, or from any action taken to cemply with the
provisions of this Declaration or with the laws, ordinances,
regulations, rules or order of any governmental autharity.

12.09 - gatiens. All obligations of an Quner,
under and by virtue of the Provisions contained in t).is Declaration
shall cantinue, notwithstanding that he may be leasing, renting or
se2lling under contract his Unit. The Owner of a Unit within the
PFroject shall have no nbligation for expenses or other obligations

accruing after he conveys such Unit.

rtising_Signs.

uly authorized agents, rapresentatives
and emplayees shall have the right te establish and malntain model
units and sales offices on the Land within the Project and the
right to use such model units and sales offices during the period
that Units in the Project remain unsold. Declarant furthaer
reserves the right to maintain advertising signs on the Project
and to place the same in any location and to relocate, roplace and
remeve the same at the sole discretion of Declarant during the
period until the Unite in the Project have been sold,

12,11 Tarmipation. In addition to the prior written approval
of one hundred porcontage of Ellgible Firgl Mortgagees, the Total
Votes in the Asaoclation shall bo reqgulred before the Project may
be abandoned or torminated, except as provided by law and in this
Declaration in the caso of subttantial doostruction by fire ar other
casualty or in the case of o taking by condemnation or aminong
domatn.
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IN WITNEGS WHEREOF, the undersigned Declarant has executed
this Declaration the day and year first above written.

DECLARANT:

GAFCD, Inc.,
a Utah Corporation

Ervest T Glezosf
Secretary

STATE OF UTAH )

S5,
COUNTY OF SALT LAKE)

On the s day of GZztmtum_- 197}, personally apprared before
me Steven T Glezos and Ernost T Glezos, who being by me duly sworn
did say, that they the said Stoven T Glezos and Ernest T Glezos
are the President and Socretary of Birch Point Home Owners
Acsociation a Utab Corparation, and that the said instrument was

aigned in behalf of cald Corporation by authority of its Articloes
Incorporation and Steven T Glezos and Ernest T Glezos duly
acknowledge to me that sald Corporation executed the same.

‘ nl‘illl""::-‘: .f-"' : l.'-E] ' ,’ l‘.‘l"!!

P L ALY C,D.M. o2 Sl S
)

T2 L\ iV Notary/Pablic, Residing In:
1
“{’ G‘.l‘ll’” Ly Cammmsgion s pirss

2 Sty Chde AGna
KNSt SERRITIRE ST n . LA e
SR AT OL AL J

s e it

My Commisaion Explros:
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EXHIBIT "@A"

{Attache to and forming a part of the Declaration of The
Birch Point Planned Unit Development Project, a Utah Planned
Unit Development Project.)

i i wm el das T ey B e e an o mer o sa mm s e b e et e e A S o i iy | ot e WY T P

A e i T e D e e e e - — —

1 A 1/6 1
= A 1/6& 1
3 A 176 1
& B 176 1
5 b 1/6 i
6 B 1/4 1

e e e

# All Units in the Project havie been allorcated gqual
Undivided Ownership Interests as shown above.
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EXHIBIT_“EBZ
ARTICLES GF INCORPORATION
OF
BIRCh POINT HOME QWNERS ASSOCIATION

A lltah Nonprefit Corperation

Erneat T Glezos, the undersigned natural person over the age
aof twenty-one yearss acting as incorporator of a nonprofit
corporation pursuant to the Utah Nonprofit Corporation and Co~
operative Association Act, hereby adeopts the following Articles of
Incorporation for such nonprofit caorporation.

ARTICLE I

NAME

The name of the nenprofit corporation is Birch Point Homs,
Dwners Association hereinafter referred Lo as the "Ascociation.

NRTICLE 11

DEFINITIONS

Exeept as otherwice provided heraln ar as may be reqguirad by
the contoxt, all torms  dofined an Article 1 of the Declaration of
Pranmed  Unlt  Develepment for the Direh Point P. U. D, Project, a
Utah #. U. D, Projoct, hereaftor roeferred to as  the "Declaratian,”
ohall hava such defined meanings wnen usod in theae Mticlos of
Incarpnration,

-3
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ARTICLE 111

DURATION

The Association shall exist perpetually or until dissolved
pursuant to law.

ARTICLE 1V

PURFOSES

The Association is organized as a nonprofit corporation and
shall be operated exclusively for the purpose of maintaining,
operating and governing the Birch Point Planned Unit Development
Project, hereinafter referred ¢to as the "Project", which is
located upon the following described rveal property in the County
of Salt Lake, State of Utah:

Beginning at a point on the south line of S290 South
Streat which is South 89%47'55" West 347.810 fect, North
No™~07700"  East 2346.240 feet, North B%v3&6'00" kest
339.1%50 fecet, North 483.46350 feet and Noerth e8~i4'21%
West R238.00 feet from the Southeast corner of Section 0,
Township 2 South, Range 1 East, Salt Lake Base and
Mevidian, and running thence North B8™16°21° Wost
347 .420 feet; thence South 44.389 Teet: thence South
10700 00" East 115.489 feel thence Soulbh  5H3™~45°00%3
FEast 12,8025 fest; thence South 13.8989% Teoet: thence Eaot
A07.010 frot; thence Norech P7.E603 fepot; thence North
O1™~43'00" East 1435.000 feet ta the point of beginning
Containing 1.346308 acre)

The Acscsociation {s  organizod aned 2hall bhe oporated to partform

the functions and providoe the seorvices contemplated in the
NDeoclaration, which document {s o be recorded in the office of Lhe
County Recordor of Salt Lake County, Stato of Utab. No dividore

shall be paild and no part of the pnet Income of thae Nueociatlone  4f
anys uhall he distributed to Che mombers, trustess or officors of
tha Assocliations cxocopt  ac othoerwliso provided  heroln, In tho
Noclaration or undor Wtah law,

=u4h-
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ARTICLE V

POWERS

Subject to the purposes declared in Article 1V abave and any
limitations herein expressed, the Association shall have and may
exercise each and all of the following powers and privileges:

{a) The power to do any and all things that the Associatiaon
is authorized or required to de under the Declaration, as the same
may from time to time be amended, including, without limiting the
gererality of the foregoing, the specific power to fix, levy and
collert the charges and assessments provided for in  the said

Declaration;

(b) The power to purchase, acquire, ouwn, hold, 1lease,
mor tgage, sell and dispose of any and all kinds and character of
real, personal and wmixed property (the foregoing particular
enumeration in no sense being used by way of exclusion or
limitation) and, while cwner of any of the foregoing, to exercise
all rights, powers and privileges appertaining thereto; and

(c) The power to do any and all things that a nonprofit
corporation may now or hereafter do under the laws of Lthe State of

ttah.

ARTICLE VI

MEMBERSHIP

1he memhers of the Association shall be all of the record
Owners of WUnits in the Project, as such Owners are shown on the
recards af the County Recorder of Salt Lake County, State of Utah.
The term record owner shall not include any mortgagee, trustee or
beneficiary under any mortgage, trust deed or other security
instrument by which a Unit ar any part thereof is encumbered
(unless such mortgeges, trustee or beneficiary has acquired title
for other than security purposes by means of judicial or
nonjudicial action, including, without limitation, a foreclosure
prececding or any deed or other arrangement in liecu of foreclosure)
nar  shall it include persons or entities purchasing a Unit under

contract (until such contract s fully performed and legal title
conveyed). IT record ownership of a Unit is the Project is jointly
held, the membership appertaining to  such tnit chall also he
jointly held. fach membership in the Association shall  be

appurtonant to and shall not bo separatad

—~
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from the Unit to which it relates. No person ar entity other than
an Owner of a Unit in the Project may be a member of the .
Associatiaon, !
ARTICLE VII .
MEMBERSHIP CERTIFICATES £
The As=sociation may issue certificates of membership, but such .ﬁ
certificates shall not he necessary to evidence membership in the o
Association. Membership in the Association shall begin immediately ﬁ
and automatically upon becaming a record owner of the Unit to which W
such membership pertains and shall crase immediately and B
automatically upon an Owner ceasing to be a record owner of such %
Unit. e
i
ARTICLE VITI x
VOTING RIGHTS ﬁ-
_ All voting rights of the Association shall be exercised by the "ﬁ
A members, each membership being entitled to the nuober af votes .
ﬁ‘ relating to the Unit appertaining to such membership, as sel forth
e in the Declaration. IT a membership is jointly held, any or all ;
e holders thereof may attend any meeting of the members where &
‘ membership is jointly held by two individuals, and such haolders f*
must act unanimously to cast the votes relating to their joint gf
membership, Where three or more jointly hold the memberchip, such e
& holders shall cast the votes relating te such mambershin as the X
ﬁ majority of said holders shall dagree  amongst themuselves, Any :
o designation of a proxy to act for joint holders of a membership o
X must be signed by all sueh holders. With respect to matlers to boe EH
i voted upon by  bthe members  as provided in the Declaration, the :
3 voting requirements and proportions shall be as  set forth in the =]
v Declaration., Cumulative voting e not permitied. ;i
) o
" . (=.8)
! ~J
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ARTICLE IX

ASSESSMENTS

Members of the Association shall be subject to assessments by
the Association from time to time in accordance with the
provisions of the Declaration and shall be liable to the
Association for payment of such assessments. Members shall not be
individually or personally liable for the debts or obligations of
the Association. However, the foregoing in no way relieves the
members of their personal 1liability on the assessments as such
assessments are assessed from time to time against their
individual Units.

ARTICLE X

PRINCIPAL OFFICE AND REGISTERED AGENT

The address of the initial principal office of the Association
ig 1111 South 3200 West, Salt lLake City, Utah 84014, and the name
of the initial registered agent of the Association at such address
is Ernest T Glezos.

ARTICLE XI

BOARD OF TRUSTEES

The affairs of the Association shall be managed by a BDoard of
Trustees, consisting of not less than three (3) or more thanm ning
(9) Trustees, as prescribed in the Bylaws. Until sueh time as the
responsibility for electing the Trustees of the Association is
turned over to the members in  accordance with Utah law and the
Declaratien. The Declarant or its succossers or assigng shall have
the exclusive right to appoint and remave such Trustees, Except for
Trustees appointed as herein provided, Trustees must be  members of
the Association. The number of trustees constituting the initial
Hoard of Trustees shall be two (2). The names and addresces of
the porsong whe are to serve aon the inltial Board of Trustees
untll  the first annuwal mecting of the Ascoclatlon and unttil the
suceessars of  cuch trusteeg are elected and shall gualify are ao
follows:

L08234(£8E938




ADDRESS

Ernest T Glezos 111! South 3200 West
Salt Lake City, Utah 84104

Steven T Glezos 1111 Sauth 3200 West
Salt Lake City, Utah B4104

ARTICLE XI

MANAGER

The Board of Trustees may by written contract delegate to a
professional management organization or individual some of its
managerial! duties. responsibilities, functions and powers as are
properly dalegable.

ARTICLE XIII

BYLAWS, RULES AND REGULATIONS

The Board of Trustees may adopt, amend, repeal and enforce
Bylaws and reasonable rules and regulatians governing the ovperatian
of the Association and the operation and use of the Project, to the
pxtent that the same are rnot incansistent with these Articles of
Incorporation or the Declaration.

ARTICLE XIV

INCORPORATOR

Tha name and address of the incorporator of the Association ig
as follows:

T

1111 South 3200 West
Salt Lake Clitys Utah 84104

Ernpuat Glezos

~38- ;
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ARTICLE XV

AMENDMENTS

Except as otherwise provided by the law or by the Declaration,
these Articles of Incorporation may be amended by one hundred
percent (100%) of the Total Votes of the Association.

DATED this fTifteenth day of October, 1991.

INCORPORATOR AND
REGISTERED AGENT:

Ernest T Ble or

VERIFICATION

STATE 0OF UTAM

CoUNTY OF SALT LAKE

On this zg Tt day of LZ%JQiLm‘ persanal ly appeared
before me Ernest T GBlezos, who being by me duly sworn did say that
he is the incarporator and registered agent of the Birch Point
Home Owners Aussocialion that he signed the foregoing Article of
Incorporation of the Bireh Point Home Onwers Assoclalion as
incorporater of such vnenprofit corporation, and that the statemonts
cantained are true and coyrect.

IN WITNESS WHERENOF. T have hereuvols et my hand this sz day
of .--(Q..t-a b 1991,

S MOTATY T T _

’,‘- ',|;m\‘h" SIS TR nry i "'-' —— - T TEm T e T I e e T AR ARl e
, A% S0 LN NOTARY AR

Q A ) PR I ! Residing ot -gs‘“vfir——5{%44‘hu~~—~—

1 "‘.‘n.u.:-.r,:,rr,i. 1o

ot B! [P ) B
. '“"“ o i ¢\|| TH e g I

--—--My Tr e 4o tl;;'if‘.lm-'ul.z‘.l'.\{b.'.i.:
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EXHIBIT “'C"

BYLAWS
oF
BIRCH POINT HOME OWNERS ASSOCIATION

A Utah Nonprofit Cocrporation

Pursuant to the provisions of the Utah Nonprofit Corporation
and Co-operative Association Act, The Board of Trustees of Birch
Point Home Owners Association, a Utah nonprafit corparation, hereby
adopts the following Bylaws for such nonprofit corparation.

ARTICLE !

NAME AND PRINCIPAL OFFICE

1.01 Name., The name of the nenprofit corporation is Birch
Point Home QOwners Association, hereinafter referred to as the
"Association®,

1.028 QOffices. The inittal principal affice of the
Association shall be at 1111 South 3200 West, Salt Lake City, Utah
B4104.

ARTICLE 11

DEFINITIONS

.01 Definitians. Except as otherwise provided hercin or as
may he required by the context, all terms defined in Article | af
the Deoclaration of Planned WUnit Developmont (hereinaftor referrod
to as the "Declaratlen') far the Birch Paint PaUD. Project, a Utah
P.U.D. Project (hereinaftor roferreod ta as  tho "Frojoct™)y nhall
have such defined meanings when used in bhose Bylaws,

—-l'o—-
;I

S AR P L N T o TR B R Y R T A A ST TR

684234/8€£92x8

"
|
i
+]
t
I
i



ARTICLE IIIX

MEMBERS

3.0t Annual Meetings. The annual meeting of members shall be
held on the first Tuesday of September of each year at the hour of
7:00 o’clock p. m.y, beginning with the year following the year in
which the Articles of Incorporation are filed, for the purpose of
electing Trustees and transacting such other business as may come
before the meeting. If the Election of Trustees shall not be held
on the day designated herein tor the amnnual meeting of the members,
or at any adjournment thereof, the Board of Trustees shall cause
the election to be held at a special meeting of the members to be
convened as soon thereafter as may be convenient. The Board of
Trustees may from time to time by resolution change the date and
time far the annual meeting of the memters.

d.02 Special Meetings. Special meetings of the members may
be called by the Board of Trustees, the President or upen written
request of three memhers, such written request to state the purpose
or purposes of the meeting and to be delivered to the BHoard of

Trustees or the President.,

.03 Place_of Meetings. Meetings of the Association shall bhe
held at the principal office of the Association or at such other
silitable place in Salt Lake County, State of Utah. as may be
designated by the Board of Trustees and stated in the notice of the

meeting.

3.04 Notice of Meetings. The Board of Trustees shall cause
written or printed notice of the time, place and purposes of all
meetings of the members (whether annual or special) to he

delivered, nut mare than fifty nor less than ten days prior to the
meeting, to each member of record entitled to vate at such
meeting. If mailed, such notice shall be deemed to be delivered
when depasited in the U. 5. maill addressed to the member at his
regiastered address, with first claso postage thercon prepaid. Each
member shall register with the Assoclation such member'’s current
mailing address for purposes of notice hereunder., Such registered
adelress may be changed from time to time by notice In writing to
the NAssociation., 1f no address la registered with the Association,
a memher'’s Unit  address shall be deemed to be his reqgistered
address for purpouses of notlice hereunder.

3.08 Moembers of Rocord. Upon purchagsing a Lnit in the
Frojecty each Owner shall promptly furnish to the Association a
cartificd copy of the recorded insbtrument by which ownerohiip af
such  Wnit  has heen vested in auch Owner, which copy shall be
maintained In the records of the Aecsociabion, For the purposce aof
determining mombere aontitled to notice of or to vote at any

-ty 1 .
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meeting of the members, or any adjournment thereof, the Beard of
Trustees may designaie a record date, which shall not be more than
fifty nor less than ten days prior to the meeting, for determining
members entitled to notice of or to wvote at any meeting of the
members. If no record date is designated, the date on which notice
of the meeting is mailed shall be deemed to be the record date for
determining members entitled to notice of or to vote at the
meeting. The persons or entities appearing in the records of the
Association on such record datz as the owners of record of Units in
the Project shall be deemed to bLe the memhers of record entitied to
notice of and to vote at the meeting of the members.

3.06 (uorum. At any meating of the members, the presence of
members holding, or holders of proxizs emtitled to cast, more than
fifty one percent (3.%) of the Total Vutues of the Assaciation shall
constitute a guorum for the transaction of business. In the svent
a quorum is not present at a meeting, the members present (whether
represented in person or bv proxy), though less than a querum, may
ad journ the meeting to a dace no later than seven (7) days form the
date ef the originally scheduled meeting. Noctice thereof shall be
delivered to the members as provided above, At the reconvened
meeting, the members and proxy holders present shall constitute a
quarum for the transaction of busiress.

3.07 Proxies. At each meeting of the members, eazh member
entitled to vote shall be -~ntitled to vote in person or by proxy;
provided. however, that the right to vete by proxy shall exist only
where the instrument authorizing such proxy to act shall have been
executed by the member himself or by his attorney thereunto duly
authorized in writing. If a membership 1is jointly held, the
ingtrument authorizing a proxy to act must have been executed by
all holders of such membership or their attorneys thereunto duly
authorized in writing. Such instrument adtherizing a proxy to act
shall be delivered at the beginning af the meeting to the Sccretary
af the Association or to such other officer or person who may be
acting as secretary of the meeting. Thie secretary of the meeting
shall enter a record of all such proxies in the minutes of the
meeting.

3.08 Votes. With respect to each matter submitited to a vote
of the members, cach member entitled to vote at the maeting shall
have the right to cast, in person or by proxy, the number of votes
appertaining to the Unilt of wsuch member, A shown in the
Declaration. The affirmative wvote of a majority of the votes
entitied to be cast by the members presont or represented by praxy
at a meeting at which a qguorum was  inltially present shall be
necessary  for adoption of any matter veoted on by tho members,
unless a greater proportion is required by the Articles of
Incorporation, these Bylaws, the Declaration or Utah  law. The
elaction of Trustees shall bhe by seccrot hallot. I a memborship
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is jointly held, all or any holders thereof may attend each meeting
of the members,

3.09 Waiver of Irregularities. All inaccuracies and
irregularities in calls or notices of meetings and in the manner of
voting form of proxies, and method of ascertaining members present,

shall be deemed waived if no objection is made at the meeting.

3.10 Informal Actipn_by Members. Any action tihat is required
or permitted to be taken at a meeting af the members may be taken
without a meeting, if a consent in writing, setting forth the
action so taken, shall be signed by all of the members entitled to

vote with respect to the subject matter thereof.

ARTICLE IV

BOARD OF TRUSTEES

4.0 Geperal_Paowers. The property, affairs and business of
the Association shall be managed by its Board of Trustees. The
Bopard of Trusltees may exercise all of the pawers of the
Association, whether derived from law or the Articles of
I'mcorporatian, except such paowers as are by lawy bty the Articles of
Incorporation, by these Bylaws or by the Declaration vested solely
in the members, The Hoard of Trustees may by written contract
delegate, in whole or in part, to a professional management
arganization or person such of its duties, functions and powers as

arg properly delegable.

4.02 Number, Tenure and Bualifications. The number of
Trustees of the Association shall be three (3). The initial Board
of Trustees specified in the Articles of lncorparation shall serve

until either Declarant clects substitutes Trustess for such initial

Board or the Declarant turns over to the members, as provided in
Section &.02 of the Declaration, the responsibility for electing
Trustorsy whichever first occurg, At the firot annual meeting nof

the aembers held after  the Declarant  turns over to the members
responsibility for electing Trusteos, the members shall elect three
(3} Trustees Lo replace all of the than cerving Tructees and to
serve for the Tollowing respective terms: Tweay (&) Trustees to
serve for a term of Two (B) yerars each and one (1) Trustee to servae
for a term of one (1) year. At each annual meeting thereafter, the
membars shall ele:t for terme of two (&) years each the apprapriate
number of  Truateoss to fll)l all vacancies created by eoxplring toros
of Truatees. A1l Trustees, oxcept Trustees appointed by  thoe
Declarant, shall be members of the Acsociatlion.
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4.03 Regular_Meetings. The Regular annual meeting of the
Board of Trustees shall be held without other notice than this
bylaw immediately aftery and at the same place as, the annual
meeting of the members. The Beard of Trustees may provide by
ruesolutiaon the time and place, within Salt Lake County, BState of
Utah, for the holding of additional regular meetings without other

notice than such resolution.

4.04 Special Meetings. Special meetings of the Board of
Trustees may be called by or at the request of any Trustee. The
person or persons authorized to call special meeting of the Board
of Trustees may fix any place, within Salt Lake County, State of
Utah, as the place for holding any special meeting of the Board aof
Trustees talled by such person or persons. Notice of any special
meeting shall be given at least five (3) days priaor thereto by
wrritten notice delivered personally or mailed to each Trustee at

Mis registered address. If mailed, such notice shall be deemed to
be delivered when deposited in the U. S. mail so addressed, with
first class postage thereon prepaid. Any Trustee may waive notice

of a meeting.

4.03 Quorum_and Manper of Acting. A majority of the then
authorized numbeyr of Trustees shall constitute a gquorum for the
transaction ef business at any meeting of the Board of Trustees.
The Act of a majority of the Trustees present at any meeting at
which a quorum is present chall be the act of the Board of
Trustees. The Trustees shall act only as a Board, and individual

Trustees shall have no powers as such.

4 .06 Compensation, No Trustee shall receive compensation for
any services that he may render to the Association as a Trustees
provided, however, that a Trustee may be reimbursed for experses
incurred in performance of his duties as a Trustee to the extant
such expenses are approved by the Doard of Trustees and (except ag
otherwise provided in these Dylaws) may be compensated for servicus
rendered to  the Association other than in his  capacity as o
Trustee,

4.07 Regsignation_and_ Remaval. A Trustee may resign at any
time by delivering a written resignation to either the President or
the Board of Trustoes. Unlnpss otherwise aspecificod therelinsy  such

resignation shall bake effect upon delivery., Any Trusteo, except a
Trustee appolinted hy the Declarant, may he removed atbt any t(imo, for
or without cause, by the affirmative vote of seventy five percent
of the mombeors duly called for that purposa,

wedjdy o
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4.08 Vacancigs_and Newly Created Trusteeships. If vacancies
shall occur in the Board o©of Trustees by reason of the death,
resignation or disgualification of a Truscee (other tham a Trustee
appointed by Declarant), the Trustees then in office shall continue
to act, and such wvacanties shall be filled by a vote of the
Trustees then in office, though less than a quorum, 1in any way
approved by such Trustees at the meeting. Any vacancy in the Board
of Trustees oaccurring by reason of removal of a Trustee hy the
members may be filled by election at the meeting at which such
Trustee is removed. If the authorized number of Trustees shall be
increased, such newly created Trusteeships shall be filled by
election of the mambers at a special meeting or annual meeting of
the members. If vacancies shall occur in the Board of Trustees by
reason of death, resignation or removal of a Trustee appointed by
the Declarant, such vacancies shall be filled by appointments to be
made by the Declarant. Any Trusiee elected or appointed hereunder
to fill a vacancy shall serve the unexpired term of his predecessor
or for the term of the newly created Trusteeship, as the case may

be.

4.09 Informal Action by Trustees. Any action that is required
or permitted to be taken at a meeting of the Board of Trustees may
be taken without a maeting if a consent in writing, setting forth

the action so taken, shall be signed by all of the Trustees.

ARTICLE V
OFFICERS
5,01 QOfficers. The officers of the Association shall be a

= —

Presioent, Vice President, Secretary, Treasurer and such other
officers as may fram time to time bhe appointed by the Board of
Trustees.

5.0 Elegtlon, Tenure and Oualifications. The officors of
the Association shall be chosen by the Board of Trustecs annually
at the regular annual meeting of the Board of Trustees, In the

pvent of failure to choese officers at such regular amual meeting
of the Boart of Trustoees, officers may be chosen at any regular or
special meeting of the Board of Trustees. Fach such officer
{whether chasern at  a regular  annual weeting of  tho Beard of
Trustees or npthorwise) shall held hic office until tho noxt onsuing
regular  annual  mecting of  the Board of Trusntees and untll hig
successor shall have bheen chasen and quallified, or until his death,
orr until hie resignation, disqualification or removal in the manner

provided in these Hylawa, whichevor firol ocourg, Any one poraon
may hald any two or more of such offTices, except that the Presldent
may not aloco  bhe the Scerotary, No person holding twn or moro

aof flces shall act In or oxecute any inctrument bn the capaclty of

—~ -
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more than one office. The President, Secretary and Treasurer shall
be and remain Trustees of the Association during the entire term of
their respective atii~es. No ather aofficer need be a Trustee.

3.03 Subordinate Office-s. The Board of Trustees may from
time to time appoint such other officers or agents as it may deem
advisable, each of whom shall have such titley hold office for such
peried, have such authority and perform such duties as the Board of
Trustees may from time to time delegate to any officer or agent the
power to appoint any such subordinate officers or agents and to
prescribe their respective titles, terms of office, authorities and
duties. Subordinate officers need not be members or Trustees of

the Associatiaon.

5.04 Resignation_and_Removal. Any officer may resign at any
time by delivering a written resignation the the President or the
Board of Trustees. Unless otherwise specified therein, such
resignation shall take effect upon delivery. Any officer may he

removed by the Board of Trustees at any time,; for or without cause.

3.05 Vacancies and Newly Created Offices. If any vacancy
shall occur in any office by reason af death, resignation, removal,
disqualification or any other cause, or if a rnew office shall be
created, such vacancies or newly created offices may ke filled by

the Board of Trustees at any regular or special meeting.

5.06 The President. The President shall preside at meetings
of the Board of Trustees and at meetings of the membhers. He shall
sign on behalf of the Asssciation all conveyances, mortgages,
documents and contracts and shall do and perform all other acts and

things that the Board aof Trustees may require of tim.

3.07 The Vice President. The Vice President shall act in the
place and stead at the President in the event of the President's
absence or inability or refusal to act and shal)l exorcise and
tischarge such other duties as may be required of him by the Board

of Trustees.

.08 The Secrektary. The Secretary shall keep the minutes of
the Association and shall maintain such books and records as these
Bylaws, the Declaration or any recsolution of the Board aof Trustoes
may roquire to keep. The Secretary shall aleo act in the place and
stead of the President in the event of the aboence of bath
President  and Vize President or their inability or refusal to act.
He shall bre the custodian of the secal of the Association. LF any,
ang ghall affix auch scal, 1f any, to all papers and fnstrumentes
roegulring the  gsamo. He chall poerform such  othor dutieos as the
Hoarad of Trustees may roguire of tim,

-y éy—
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3.0 The Treasurer. The Treasurer shall have the custody and
control of the funds of the Association, subject to the action aof
the Board of Trustees, and shall, when requested by the President
to do sos report the state of the finances of the Assaciation at
each annual meeting of the members and at an, meeting of the Board
of Trustees, He shall perform such other duties as the Board of

Trustees may require of him.

5.:10 Compensatien. No officer shall receive compensation for
any services that he may render to the Association as an officer;
pravided, however, that an officer may be reimbursed for expenses
incurred in performance of his duties as an officer to the extent
such expenses are approved by the Board of Trustees and {(except as
otherwise proavided in these Bylaws) may be compensated for services
rendered to the Association other than in his capacity as a

officer.

ARTICLE VI

COMMITTEES

6.01 Designation of Committees. The Board of Trustiees may
from time to time by resolution designate such committees as it may
deem appropriate in carrying out its duties, responsibilities,
functions and powers. The membership of each such committee
desingated hereunder shall include at least one (1) Trustew. No
committee membeor shall receive compensation for services that he
may render to the Association as a committee memberi provided,
however, that a committee member may be reimbursed for expenses
incurred in performance of his duties as a committor member to the
gxtent that such expenses are approved by the Bpoard of Trustees and
(except as otherwise provided in these Bylaws) may be compensated
for services rendered to the Acgsociation other than in his capacity
as a commi ttee membor.

4.02 Preceadings of Commiltteoes. Each committee deosignated
herounder by the Board aof Trustees may appoint its own presiding
and recording efficers and may meet at such plares and times and
upon such notice ag such omamittee may frem time to time
determine. Each cuch committee shall keep a record of its
proceedings and shall regularly  repert such  procoeodings to the
Board of Trustees.

.00 Quorurn_and Mamner _of _Acking. AL cach meeting of any
commi ttee designated herecunder by bthe Board of Trustoees,  the
procsence of  membere constituting at  leact a majority aof tho
authorized mombarship of cuch committee (but in an event less than
two mombara) shall conotituto o quorum Tor  *he Cransaction of
businesoe, and the act of a majority of tho moembors presont at any
meeting  at which a gquorum {s  present ahall be the act of swuch

--("?u
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committee. The members of any committee designated by the Board of
Trustees hereunder shall act only as a committee and the individual
members thereof shall bhave nn powers as such.

6£.04 Resignation_and_Removal. Any member of any committee
designated hereunder hy the Board of Trustees may resign at any
time by delivering a written resignation +to the President, the
Board of Trustees or the presiding officer of the committee of
which he is a member. Unless otherwise specified therein, such
resignation shall take effect upon delivery. The Board of Trustees
may at any time, for or without cause, remove any member of any
committee designated by it hereunder.

4.05 Vacancies. It any Vacancy shall occur in any committee
designated by the Board of Trustees hereunder, due to death,
disqualificationy resignation, removal o etherwise, the remaining
members shall, until the filling of such vacancy, constitute the
then total authorized membership of the caommittee and, provided
that two or more members are remaining, may continue to act. Such

vacancy may be filled at any meeting of the Board of Trustees.

ARTICLE VII

INDEMNIFICATION

7.01  Indemnification Third Party Actions. The Association
shall indemnify any person who was or is party or is threatened to
be made a party to any threatened, pending or completed actiaon,
suit or proceeding, whether civil, criminal, administrative or
investigative (other than an action by or in the right of the
Assoclation), by reason of the fact that he is or was a Trustee or
efficer of the Association, or is or was serving at the request of
the Association as a director, trustee, officer, cmployee or agent
of another carporation, partnerships jeint venture, trust or other
enterprise, again.ut expenses (including attorneys fees), judgments,
fines and amounts paid in settlement actually and reasonably
incurred by him in connection with such action, suit ar proceeding,
if he acted in good faith and in a manner ho reasonably believed to
be in or not opposed to the bost interests of the Associations and,
with respect to any criminal agtion or proceeding. and no
reasonable cauwse te believe his conduct wae wunlawful., The
termination of any action, suit or praceeding by an adverse arder,
judgment,  settlement ar  conviction, or upen a plea of nolo
contendere or its eguivalent, shall noty of itself, create a
praosumption  that the person did npot act in good faith and in a
manner which he reasonably helieved to be in or not opposed to the
becst interests of the Ausociation and, with respect to any eriminal
action or proceeding, had reasonable caudse to believe that his
conduct was unlawful,

~hHE)-
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7.02 Indemnification Asgociation_Actions. The Association
shall indemnify any person who was or is a party or is threatened
to be made a party to any threatened, pending or completed action
or suit by or in the right of the Association to procure a judgment
in its favor by reason of the fact that he is or was a Trustee or
afficer of the Associatian, or is or wars serving at the request of
the Assorgiation as a directory, trustee, officer, employee or agent
af ancther caorporation, partmershipy joint venture, trust or other
enterprise against expenses (including attorneys’ fees) actually
and reasonably incurred by him in connection with the defense ar
settlement of such action or suit, if he acted in good faith and in
a mannear he reasonahly khelieved to be in or not oppased to the best
interests of the Association and except that no  indemnification
shall be made in respect of any claim, 1issue or matter as to which
such person shall have been adjudged to be liable for megligence or
misconduct in the performance of his duty to the Association,
unless and only te the extent that the court in which such action
or suit was brought shall determine upon application that, despite
the adjudication of liability but in view of all circumstances aof
the case, such person is fairly and reasonably entitled to
indemnity for such expenses which such court shall deem proper.

7.03 Determinations. To the extent that a person has been
successful on the merits or otherwise in defense of any action suit
or praceeding referred to in Sections 7.01 and 7.02 hereafy or in
defense of any claim, issued or matter therein, he shall be
indemnified against expenses (including attorneys’ fees) actually
and reasonably incurred by him in commection therewith. Any other
indemnification under Section 7.01 and 7.02 hereof shall be made by
the Association only upan a determination that indemnification of
the person is proper in  the circumstances because he has met the
applicable standard of conduct set forth respectively in Sections
7.01 and 7.02 hereaof. Such determination shall be made sither (i)
by the Board of Trustees by a majority vote of disinterested
Trustees, or (ii) by independent legal counsel in a written
opinion, or {iii) by the members of the affirmative vote of at
least Tifty percent (50%) of the Total Votes of the Association at
any meeting duly called for such purpaose.

7.04 Advances. Expenses incurred in defending a civil or
criminal action, suit or proceeding as contemplated in this article
may he paid by the Ascociation in advance of the final disposition
of such action, suit or proceeding upon a majority vate of a quorum
af the Hoard of Trustees and upon receipt of an undertaking by or
on behalt of the person to repay such amount or amounts unless it
ultimately be determined that he ia entitled to ue indemnifiod by
the Association as authorlzed bHy this article or otherwize.

..(| (?-
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7.05 Scepe_of_Indemnification. The indemnification provided
for by this article shall not be deemed exclusive of any other
rights to which those indemnified may be entitled under any
provision in the Association’s Articles of Incerporation, Bylaws,
agreements, vote of disinterested members or Trustees or otherwise,

both as to action in his official capacity and as to action in

another capacity while holding such office. The indemnification
authorized by this article shall apply to all present and future
Trustees, officers, employees and agents of the Association and

shall continue as to such persons who cease to be Trustees,
officers, employees or agents of the Association and shall inure to
the benefit of the heirs and personal representatives of all such
persons and shall be in addition to all other rights te which such
persens may be entitled as a matter of law.

7.06 Insurance. The Association shall purchase and maintain
insurance on behalf of any person who 1is a Trustee, officer,
employee or agent af the Associatiun, or who 1is serving at the
request of the Association as a Trustee, director, officer,
employee or agent of another corporation, entity or enterprise
{whether for profit or not for profit), as may be required by
Article IX of the Declaration,

7.07 Payments_angd Premiums. All indemnification payments
made, and all insurance premiums for insurance maintained, pursuant
to this article sgshall constitute expenses of the Association and
shall be paid with funde from the Common Expense Fund referred to

in the Declaration,

ARTICIE VIII

FISCAL YEAR AND SEAL

8.0 Fiscal Year. The fiscal year of the Association shall
baegin on the first day of January each year and end on the 3lst day
of December next following, except that the first fiscal year shall

begin on the date of incerporation.

#.02 5Sgal. The Board of Trustees may by reuolution provide a
corporale eeal which shall be circular in form and shall have
inscribed thereon the name of the Association, the state of

incorporation and the words “Corporate Seal".

~H"0~
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ARTICLE IX

RULES AND REGULATIDNS

2.01 Rules_and Regulations. The Board of Trustees may from
time to time adopt, amend, repeal and enforce reasonable rules and
regulations governing the use and operation of the Common Areas, to
the extent that such rules and regulations are not inconsistent
with the rights and duties set forth in the Articles of
Incorporation, the Declaration or these Bylaws. The members shall
be provided with copies of all rules and regulations adopted by
the Board of Trustees and with copies of all amendments and

revisions thereof.

ARTICLE X

AMENDMENTS

10.01 Amendments. Except as otherwise provided by laws by
the Articles of Incorporation, by the Declaration or by these
Bylaws, these Bylaws may be amended, altered or repealed and now
bylaws may be made and adopted by the members upon the affirmative
vote of at least sixty six {(54%) of the Total Votes of the
Association; provided, however, that such action shall not be
effective unless and until a written instrument setting faorth (i}
the amended, altered, repealed or new bylaw, (ii) the number of
vates cast in faver of such actiony, and (iii) the Total Votes of
the Association shall have been executed and wverified by the
current President of the Association and recorded in the office of
the County Recarder of Salt Lake County, State of Utah.

IN WITNESS WHEREQF, the undersigned, constlituting all of tho
Trustees of the Birch Point Home Owners Agssociation have ocxecuted
these Bylaws on the fifteenth day of Dctober, 1991,

Ao

Ernest T—Blezag.

- z
Steven /T

...51...
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CONSENT OF DECLARANT

Lt T T L - ek v e A — o

On thig fifteenth day of October, 1991, the undersigned,
GAFCO, Inc., a Utah Corporation, as he Declarant, does hereby
consent to and execute these Bylaws 1in accordance with the
provisians of law.

Secretary
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STATE UF UTAH

LI

S5 .

—

COUNTY QF SALT LAKE

On this /4 X day of 4ﬂ§Ld5£uu¢__-_' 1991, personally appeared
before me Steven T Glezos and Ernest T Blezos, who being by me duly

sworn did say, that they are the members of the Eoard of Trustees
of the Birch Point Home Owners Association, and that the within and
foregoing instrument was signed in behalf of said corporation by
authority of a resclution of its Board of Trustees, and said Ernest
T Glezos and Steven T Glezos duly acknowledged ta me that they

executed the same.
ﬁﬁ?ﬁﬂv'ﬁﬁ%fgg;foi ““““““““““““““
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STATE OF UTAH )
1 85,
COUNTY OF SALT LAKE )
In this d/&ﬁﬁ'day of 13226,_:o ______ s 1991, pevsonally appeared

before me Steven T Glezos and Ernest T Glezos, who being by me duly
aworn did say, that theys, the said Steven T Glezos and Ernest T
Glezosy are the President and Secretary of GAFCO, Inc., a
Litah Corporation, and that the said instrument was signed in behalf
of said corporation by authorlity af ite Articles of Incorporation,
and Steven T Glezos and Ernest T Glezas acknowledge to me thal the
said corporation executed the same.
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NOTARYZPUBETE
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