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THIS COMMON AREA  MAINTENANCE AGREEMENT (the

"Agreement"} is entered this _2lst day of February , 1989, by

4435355

and between THE HAWS LEASURE COMPANIES, a Utah limited
partnership, whose address is 370 East South Temple, Suite 500,
Salt Lake City, Utah 84111 ("Developer"), SHOPKO STORES, INC., a
Minnesota corporation, deing business in Utah as Uvalko Shopko
Stores, Inc., whose address is P. O. Box 19060, 2800 South
Ashland, Green Bay, Wisconsin 54307-90A0 ("Shopko"), and JOEN N.
PARAS, also known as John N. Paraskevopulos, and JEAN PARAS,
also known as Jean Paraskevopulos, husband and wife, whose
address is 4297 South Mackay Street, Murray, Utah 84107
("Paras").

WHEREAS, the parties either own, or intend to
construct a shopping center in various phases on those certain
pParcels of real property which are shown on the site plan (the
"Site Plan") that is attached hereto as Exhibit "A" and that is

orporated herein by this reference (said real property being
wwreinafter cou ' v-lvely referred to as the "Entire Parcel" or
the "Shopping Certag"); and

WHEREAS, for the purposes of this Agreement, the
Shopping Center 1is divided intoc phases (the "Sites"  or
"Parcels"}, the definitions, areas and legal descriptions of

which are as follows:
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Legal Description
Approximate Set Forth on
Definition of Parcel Area Exhibit:

"Shopko Parcel" and

"Entrance Road Parcel®

(which together shall be

one Parcel for the

purposes of this

Agreement) 9.8300 acres

"pad C" .5506 acres

"Retail Shops A" and

"rad D" (which together

shall be one Parcel for

the purposes of this

Agreement) 2.8716 acres B-3 and B-4

“Grocery Parcel" and
"pad E" {(which together
shall be one Parcel

for the purposes of this

Agreement) 4.6890 acres B-5 and B-6
*Jr. Department Store" 1.4708 acres B-7
“Retail Shops C" 1.9056 acres B-8

WHEREAS, the Shopping Center includes various "Out-
lots" or "pPads" that are shown on rthe Site Plan and that are
described more particularly on Exhibit *C" that is attached
hereto; and

WHEREAS, Developer owns Pad C; Shopko owns the Shopko
Parcel and the Entrance Road Parcel; and Paras owns the balance
of the Parcels comprising the Shopping Center; and

WHEREAS, Developer has an option to purchase the
Parcels of the Shopping Center that are presently owned by
Paras and upon such acquisition intends to construct buildings

on such Parcels and develop that Parcels as part of the Shop-

ping Center; and
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WHEREAS, Developer lntends to construct a building on

Pad C; and

WHEREAS, Shopko intends to construct a building en its
Parcel for operation as a department store; and

WHEREAS, the parties hereto have executed and recorded
in the records of the Salt Lake County, Utah Recorder a Cross
Easement Agreement (the "Cross Easement Agreement") the purpose
of which is to otherwise provide for the development of the
Shopping Center, and all portions thereof pursuant to a general
plan of improvement; and

WHEREAS, as contemplated by paragraph 4.01 of the
Cross Easement Agreement the parties desire to enter intoc an
agreement for meintenance of all "Common Areas" (as the term 1s
defined in the Cross Easement Agreement) of the Shopping
Center: (1) in accordance with the standards of the Cross
Easement Agreement; (2) as may be approved from time to time by
those "Owners" (as the tern 1s defined in the <Cross Easement
Agreement), or to the extent that the provisions of section 17
of this Agreement are applicable, the "Prime Lessees" in such
Owners' places (as the term "Prime Lessees" is defined in such
section 17), who own greater than 50% of the "Net Building Flcor
Area" (as the term is defined in the Cross Easement Agreement)
of actual constructed bkuilding space in the Shopping Center;
provided, however, that (a) the Owners and Prime Lessees of
Parcels that are being separately maintained by such Owners or

Prime Lessees pursuant to the provisions of section 12 of this
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Agreement shall not be required to approve and are not entitled

to participate in any of the decisions required by such
majority, and (b) the Net Building Floor Area owned by such
Owners or Prime Lessees shall not be included in the calculation

of the total Net Building Floor Area used in determining whether

a requisite majority approval has been obtained (such majority
of Owners and Prime Lessees being (referred to “herein as the
"Majority of Owners"):; and (3) with certain provisions
applicable to such Owners or Prime Lessees in the center who
have constructed 40,000 square feet or more of Net Buildiag
Floor Area (referred to herein as the "Major Retailers").

NOW, THEREFORE, in consideration of the foregoing and
the covenants and agreements set forth herein, the parties agree
as follows:

1. INCORPORATION.,

1.01. The above recitals are incorporated herein by
reference.

2. CROSS EASEMENT AGREEMENT.

2.01. In the event of any conflict between this Agree-
ment and the Cross Easement Agreement {(as either document may be
amended in the future), the provisions, agreements,
restrictions, and declarations contained in the Cross Easement
Agreement shall prevall. The defi itions contained in the Cross
Easement Agreement are incorporated herein by reference.

3. MAINTENANCE.
3.01, Commencing with the date of this Agreement, the

"Maintenance Director" (as hereinafter defined), shall, except
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as hereinafter provided, maintain the Common Areas at ail times

after the date of their original installation and improvement
in gocd and clean condition and repalr, such maintenance to
include, but not be limited to, the following:

(a) Maintaining, repairing and replacing the

asphalt and concrete surfaces and subsurfaces in
parking, driveway and sidewalk areas in a 1level,
smooth and evenly covered condition with the type of
surfacing material originally installed or such
substitute as shall in all respects be equal or
superior in quality, appearance, use and durability;

(b) Promptly removing all ice and snow to the
extent reasonably required to carry on retail business
in and to provide for the access and safety of users
of the Shopping Center; removing all papers, debris,
filth and refuse and other hazards; and thoroughly
sweeping the Common Area to the extent reasonably
necessary to keep it in a clean and orderly condition;

(c) Placing, keeping in repair and replacing any
necessary entrance, exit and other appropriate direc-
tional signs, markers and lines;

(d) Operating, keeping in repair and replacing
when necessary, such artificial lighting facilities as

shall be reasonably required;

2 Q0T soca
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(e} Maintaining all grass, shrubs and landscaped

areas, including those in public rights-of-way that

o5
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are on or adjacent to the perimeter of the Shopping

Center, and including but not limited to, fertilizing,

watering, mowing, trimming, repairing automatic

sprinklc: systems, irrigation wells and water lines,
and making replacements of shrubs and other
landscaping as is necessary;

(£} Maintaining and repairing any and all perime-

ter walls or fences, common Storm drains and
facilities for surface drainage, whether on or
off-site, utility 1lines, irrigaticn lines, sewers and
other services which are necessary for the operation
of the buildings and improvements within the Shopping
Center, including the cost of complying with drainage
district requirements;

(g) Maintaining, repairing, cleaning out and
replacing irrigation ditches, pipes, canals and rights
of way located within the Shooping Center; and

{h) Such painting, restriping and repainting as
may be required to maintain the parking areas;
directionul indications; and equipment thereon in high
quality condition.

(i) Keeping in repair, maintaining and replacing
when necessary the institutional pylon sign or signs
that is or are 1located in the <chopping Center;

provided, however, that the facia of such pylon signs

QG612 SOTY soce

shall be supplied and maintained by the businesses

that are advertised on such facia.
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3.02. In addition to the foregoing, the Maintenance

Director shall obtain general public liability insurance insur-
ing Paras, Shopko and the Developer, and all other persons, who
now or hereafter own or hold portions of the Shopping Center, or
building space within the Shopping Center, or any leaschold
estate or other interest therein as their respective interests
may appear, and naming them as insureds on the policy (provided
that the Maintenance Director is notified in writing of such
interest), against claims for personal injury, death or property
damage occurring in, upon or about the <“ommon Area and the
streets and sidewalks adjacent to the Shopping Center. Such
insurance shall be in accordance with the standards set forxth in
the Cross Easement Agreement, and shall not be subject to any
deductible exceeding $1,000.00 unless first approved in writing
by the Majority of Owners. The Maintenance Director shall
furnish the parties hereto, and all othar persons who now or
hereafter own or hold portions of the Shopping Center, building
space within the Shopping Center or any leasehold estate or
other interest therein (provided that the Maintenance Director
iz notified in writing of such interest) with copies of the
policy or, at such person's option, certificates evidencing such
insurance and that such parties are named as insureds. The
policies of such insurance shall provide that the insurance
shall not be changed or cancelled without the giving of thirty
(30) days’' advance written notice to the holders of such
insurance or the holders of such certificates, as the case may

be.
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4. LIGHTING.

4.01. It is agreed that the artificial lighting for
the Common Area shall remain on during and for one hour after
ordinary and crstomary business hours for shopping centers in
the Salt Lake City, Utah area, of the type of the Shopping
Center. It is recognized that as of the date of this Agreement
the ordinary and customary business hours for shopping centers
in the Salt Lake City, Utah area and of the type of the Shopping
Center terminate at 10:00 p.m. each day of the week. If
artificial 1ligating for a time later than the foregoing ("After
Hours Lighting") is needed by any Owner or Prime Lessees (if the
provisions of section 17 hereof are applicable), then such
artificial lights to service such Owners or Prime Lessees shall
be separately metered and all expenses thereof shall be paid by
such Owners or Prime Lessees, and such Owners or Prime Lessees
shall pay a reduced proportion of the expense of lighting the
Common Area according to the extent to which such Owner or Prime
Lessee is 1lighting the Common Area by separately metered
lights. Major Retailers may, with the prior written consent of
the Maintenance Director, elect to separately meter the Common
Area lighting on thelr respective Parcel(s), in which event as
to Common Area lighting expenses such Major Retaller shall only
be responsible for the Common Area lighting expenses for its
respective Parcel(s). It is agreed that Shopko shall separately

meter the Common Area lighting on its Parcel.
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5. TAXES.
5.01. Each Owner shall pay, or cause to be paid

(through a tenant or otherwise), direct to the tax collector

when due, the real property taxes and other special taxes and

assessments assessed against the porticn of the Shopping Center
ownad by the Owner including the portion of the Common Area
located on such portion.

6. MAINTENANCE DIRECTOR.

6.01 The owners hereby appoint The Haws Leasure
Companies, a Utah limited partnership, as the initial
maintenance director (the "Maintenance Director") of the
Shopping Center. The parties hereby grant to the Maintenance
Director all authority and right to manage the Common Area as
provided in this Agreement.

6.02. Subject to the restriction in this paragraph,
the Majority of Owners may remove the Maintenance Director by
executing, filing of record and serving on the Owners {or "Prime
Lessees 1if section 17 is applicable) of the remaining Parcels an
instrument stating that the Maintenance Director has been
removed, in which eveat the Majority of Owners shall appoint a
successor Maintenance Director who shall be either {a) the Owner
or Prime Lessee of a Parcel or (b) a professional commercial
property management company that is experienced in management of
retail shopping centers. In no event shall either (y) any Owner
or Prime Lessee of a Parcel participate in removing or

appointing a Maintenance Director if such Owner or Prime Lessee

~9- ’ 11/23/88:3
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has elected under the provisions of paragraph 12 ("Right to

Maintain Parcel Separately") to sepalately maintain its Parcel;

or (z) the building space of such non-participating Owners or

Prime Lessees be included in determining whether a Majority of
Owners of constructed Net Builadaing Floor Area in the Shopping
Center has given necessary consents.

6.03. The Maintenance Director shall have the right,

upon giving ninety (90) days' prior written notice to all Owners
and Prime Lessees of the Shopping Center (who have notified the
Maintenance Director in writing of their interests) to resign as
Maintenance Director. Upon such resignation, the resigning
Maintenance Director shall record a notice of such resignation
in the records of the Salt Lake County, Utan Recorder, and a new
Maintenance Director shall be appointed under the same procedure
provided under paragraph 6.02 above.
7. REIMBURSEMENT OF MAINTENANCE DIRECTOR.

7.01. The Maintenance Director shall contract for and
subject to the right to obtain reimbursement therefor (as set
forth elsowhere in this Agreement) pay for the expenses of,
obtaining all of the items enumerated as majintenance and
insurance obligations in paragraph 3 herein; provided, however,
that (a) the Maintenance Dircctor shall not contract for or pay
for any item, the prorata share of which for any Parcel or Pad
exceeds Five Thousand Dollars ($5,000.00) without the prior
written consent of the Owner or Prime Lessee of the Parcel or

Pad; (b) tne Maintenance Director shall not enter into any
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contract for any maintenance in the Shopping Center, which

contract 1is for a period of time greater than ninety (90} days,
unless such contract may be terminated without 1liability wupon
ninety (90) days notice; (¢) the Maintenance Director shall not
enter into a contract for whatever duration or cost which
delegates the general management duties of the Maintenance

Director for any of the foregoing obligations without the prior

written approval of the Majority of Owners, which consent shall
not be unreasonably withheld; and (d) the costs of maintaining
and repairing the signs that are described in subparagraph
3.01(i) of this Agreement shall be borne as follows: (i) if
only one Ownexr or Prime Lessee uses a sign, then such Owner or
Prime Lessee shall pay the entire cost for such sign; (ii) if a
sign is wused by more than one Owner or Prime Lessee, then each
Owner or Prime Lessee shall pay an equal share of the cost for
such sign; (iii) institutional signs for the Shopping Center as
a whole shall be paid for by the Maintenance Director as a
Common Area expense; and (iv) signs for the joint use by the
Shopping Center as a whole and for individual Owners or Prime
Lessees shall be paid for in equal shares by the Maintenance
Director (as a Common Area Expense for the Shopping Center) and
each Owner or Lessee uging the sign.

7.02. Prior to the hiring of a contractor(s) for the
cleaning and sweeping of the Common Area and any other Common
Area maintenance work done on a regular basls, the Maintenance

Director shall submit such Common Area maintenance work for bid

-11- ' 11/23/88:3
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to at least two (2) responsible bidders. The names of the
bidding contractors or companies and the amount of their
respective bids shall be maintained on file by the Maintenance
Director for a period of one year after the termination of any
contract that is accepted. The Maintenance Director shall

supply copies of bids and the accepted contracts to any Owner or

Prime Lessee who requests copies of the same. The Maintenance

Director shall award the contract to the low bidder urless the
pPrior written consent of the Majority of Owners to award the
contract to a higher bidder is obtained by the Maintenance
Director.

7.03. The Owners (or Prime Lessees, if section 17 is
applicable) of all the Parcels shall cause the Malntenance
Director to be reimbursed for all its out-of-pocket expenses in
performing such services plus a service charge of fifteen
percent (15%) of such expenses to cover administration costs;
provided that (a) nothing that is contained in this Agreement
shall prevent the Maintenance Dirzctor from negotiating a
different service charge with the Cwner or Prime Lessee of a
Parcel or Pad; and (b) the service charge shall not be
applicable to sums, if any, paid by the Maintenance Director for
taxes and assessments imposed by governmental or
quasi-governmental authorities or insurance premiums, which
constitute Common Area expenses. The administrative charge
herein is in lieu of all salaries, overhead and profit of the

Maintenance birector for services under this Agreement.
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7.04. It is understood that Major Retailers may, with
the prior written consent of the Maintenance Director, be
permitted to separately maintain Common Areas on the Parcels on
which their respective buildings are located. The remaining
Owners or Prime Lessees proportionate share of Common Area
expenses shall be the ratio obtained by dividing the Net
Building Floor Area of constructed buildings on the Parcel ox
Pad cf szuch Cwnor cox
of constructed buildings on all parcels in the Shopping Center
excluding Parcels (but not Pads within such Parcels) of Major
Retailers who maintain their own Parcels; provided, however,
that all  Owners or Prime Lessees shall continue to be
responsible for bearing on a proportionate basis those costs
that cannot be practicably segregated or allocated among the
Parcels and Pads, as described in paragraph 12.01 of this
Agreement.

7.05., The Maintenance Director agrees to operate on a
non-profit basis with an end to keeping Coamon Area expenses at
a reasonable minimum; provided, however, that nothing that is
contalned herein shall prevent the Malntenance Director from
collecting the service charge for its service that 1is described
in paragraph 7.03 of this Agreement. )

8. BILLING FOR EXPENSES.

8.01. The Owner (or Prime Lessee, if section 17 is

applicable) of each Parcel or Pad shall be billed monthly -for

its prorata share of all expenses incurred by the Maintenance
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Director in maintaining the Common Area, including any service

charge, all as described in paragraph 7 above ("Reimbursement of

Malntenance Director"), with the first: billing date being the

first day of the first full calendar month following the

construction of building space on the Owner's Parcel or Pad, and

that space's readiness for occupancy (as evidenced by the

issuance of a certificate of occupancy for the space by the

governmental entity having jurisdiction over the Parcel or

Pad). An Owner or Prime Lessee may direct its billings to be

sent to a delegate, tenant, occupant of the space or agent, but

the Owner or Prime Lessee shall remain responsible for payment

of all such billings. Each Owner or Prime Lessee shall pay, or

cause to be paid, the amount of such billing within thirty (30)

days after receipt of such billing and reasonable backup

information that is requested by the Owner or Prime Lessee. Any

Owner or Prime Lessze may examine and audit the accounts and

bills for Common Area expenses at any reasonable time at its own

expense; provided, however, in the event such examination or

audit reveals that the Maintenance Director overgtated Common

Area maintenance charges by more than five percent (5%) for any

twelve (12} month period, the Maintenance Director shall

reimburse the Owner or Prime Lessee conducting such examination

or audit for all costs reasonably incurred by such Owner 6r

Prime Lessee in making such examination or audit, which

4 SOT9 e
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reimbursement shall constitute a personal obligation of the

36

Maintenance Director and shall not be deemed a Common Area

maintenance expense,
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8.02. Subject to the right of a Major Retailer to

maintain its Parcel separately (as described in section 12 of

this Agreement)}, the share of the total Common Area maintenance

costs that each Owner (or Prime Lessee, if section 17 is

applicable) shall be required to pay for its Parcel or Pad shall

be based upon the ratio obtained by dividing (a) the Net

Building Floor Area of constructed buildings on the Parcel or

S such Cwher Or Filime Léssee by (0} the Met Bullding Ficor
Area of constructed buildings on ali Parcels in the Shopping
Center, excluding Parcels (but not Pads within such Parcels) of
Major Retailers who maintain theiir own Parcels.
9. EFFECT OF SALE BY OWNER.

9.01. If any Owner of a Parcel or Pad sells its
Parcel or Pad, other than to perfect a sale and leaseback of its
Parcel (with the treatment of such sale-leaseback being set
forth in section 17 of this Agreement}, or if any Prime Lessee
of a Parcel or Pad sells its leasehold interest in such Parcel
or Pad, then after the date of such sale, such Owner or Prime
Lessee shall have no further obligation under this Agreement
with respect to the Parcel or Pad sold; provided, however, the
selling Owner or Prime Lessee shall remain liable for
obligations incurred prior to such sale.

10. DEFAULT IN PAYMENT OF EXPENSES.

10.01. In the event any Owner (or Prime Lessee, if

e
T
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section 17 is applicalle) fails or refuses at any time to pay

when due its share of the maintenance and insurance expenscs as

G35
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set forth above, then the Maintenance Director, other Ownars cor
other Prime Lessees may 1institute 1legal action against the
defaulting Owner or Prime Lessees for reimburscment  plus
interest at the lesser of cighteen percent (18%) per annum, or
the maximum rate allowed by law. Furthermore, if the amount in
default under this Section 10.01 equals or exceeds the sum of
$5,000.00, the other Cwners or Prime Lessees shall have the
right to place a 1lien on the Parcel or Pad of the defaulting
Owner or leasehold interest of the defaulting Prime Lessee, as
the case may be, for the amount of the expenses, which amount
shall bear interest at the lesser of eighteen percent (18%) per
annum or the maximum rate allowed by law until paid; provided,
that if there be a bona fide dispute as to the existence of such
default or of the amount due, and all undisputed amounts are
paid, there shall be no right to place a lien on such Owner's
Parcel or Pad or such Prime Lessee's leasehold interest until
such dispute is settled by a £final court decreze or mutual
agreement.

10.02. In the event an owner falls to pay taxes and
assessments on the Common Area Jlocated on its Parcel or Pad when
due, any other Owner may pay such taxes or assessments 1f such
taxes are delinquent and the owing Owner has not commenced and
1s not duly prosecuting any contest of such taxes {unless a
final judgment or lien has been rendered against the owing Owner
or affects its Parcel or Pad, in which event the curing Owner

shall have the rights described herein). The curing Owner shall

-16~ ' 11/23/88:3
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then bill the cefaulting Owner for the expenses incurred. The

defaulting Owner shall have fifteen (15) days after receipt of
notice of such bill within which to pay the bill. If the
defaulting Owner does not so pay, the curing Owner shall have
the right to place a lien on the Parcel or Pad of the defaulting
Owner for the amount of the bill, which amount shall bear
interest at the lesser of eighteen percent (18%) per _annum or
the maximum rate aliowed by law until paid; provided, that if
there be a bona fide dispute as to the existence of such default
or of the amount due and all undisputed amounts are paid, there
shall be no right to place a lien on any Owner's Pad or Parcel
until such dispute is settled by final court decree or mutual
agreement.

10.03. In addition tc the foregoing, if any Owner (or
Prime Lessee, if section 17 is applicable) and/or its agents,
delegates or tenants defaults under this Agreement, then the
Maintenance Director or any other (wner or Prime Lessee may
institute legal action against the defaulting Owner or Prime
Lessee and/or its agents, delegates or tenants for specific
performance, declaratory relief, damages or any other available
legal or equitable remedy. In addition to recoveiy of the sums
so expended on behalf of the defaulting Owner or Prime Lessee,
the prevailing party in the action shall be entitled to receive
from the losing party such amount as the cour£ may adjudge to be
reasonable attorneys' feas for the services rendered to the

prevalling party in any such action.
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11. LIEN FOR EXPENSES OR TAXF~.
11.01. The lien provided for in paragraph 10 above

{("Defauit in Payment of Expenses") shall only be effective when
filed of record by the curing Owner as a claim of lien against
the defaulting Owner or Prime Lessee in the Office of the County
Recorder of Salt Lake County, Utah, signed, verified and
acknowledged, which claim of 1lien shall contain at least:
(a) A statement of the unpaid amounts of costs
and expenses;
(b) A description sufficient for identification
of thzt portion of the property of the defaulting
Owner or Prime Lessee which is the subject of the
lien; and
(c) The name of the Owner or reputed Owner of
the property which is the subject of the lien.
After the filing of any lien under this Section 11.01, a copy of
sald lien showing the filing or recording data shall be sent to
the defaulting Owner or Prime Lessee at the address shown below.
11.02. The lien, when so established against the
real property described in the lien, shall be prior and superior
to any right, title, interest, lien or claim which may be or is
acquired or attaches to such real property after the time of

filing the lien. The lien shall be for the use and benefit of

the person curing the default of the defaulting Owner or Prime
Lessee, and may be enforced and foreclosed in any manner allowed:

by law, ineluding, but not limited to, procedures for suits to’
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toreclose a mortgage or mechanic's lien under the aprlicable law

or laws of the State of Utah.
12. RIGHT TO MAINTAIN PARCEL SEPARATELY.

12.01. Any Major Retailers of the Shopping Center
may, at any time and from time to time, upon at least sixty (60)
days' prior notice to the Maintenance Director and the other
Owners, elect to assume the obligations of the Maintenance
pirector to insure, maintain and repair all Common Area that is
located on its respective Parcel or Pad, including costs of
repaving and lighting, subject to the following conditions:

(a) Notwithstanding any provision of this Agreement to
the contrary, the Major Retailer shall not be solely responsible
for costs which cannot be practicably segregated or allocated
among the Parcels and Pads, which costs shall continue to be
proportionately paid for by the Owner or Owners {or Prime
Lessees, if section 17 is applicable) of such Parcel(s) or
Pad(s), as the case may be, pursuant to the formula set forth in
paragraph 8 of this Agreement ("Billing for Expenses").

(b} In the event of such an assumption, the Owner or
Prime Lessee agrees to insure, maintain and repair its
respective portion of the Common Area at its sole cost and
expense in a manner and at a level of quality at least
comparable to that required of the Maintenance Director.

(c) The Parcel that an Owner or Prime Lessee eleccts
to maintain separately pursuant o the provisions of this
paragraph shall not include any Pads within the boundaries of

such Parcel that have been improved with buildings.

-19- © 11/23/88:3
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(d) If a Major Retailer elects separately to maintain

its Parcel or Pad, then the Major Retaller shall be subject to

the provisions of this Agreement and also the Cross Easement
Agreement relating to the standards of maintaining the Common
Area on the Major Retailer's Parcel.

(e) Whenever a Major Retailer elects separately to
maintain its Parcel, the consent or appruval of the Major
Retailer shall not be necessary to obtain in determining whether
a Majority of Owners has approved or consented to the action,
and the Net Building Floor Area of the constructed building
space on the Parcel shall not be elected in calculating ratios
for determining whether such consent has bzen obtained.

(£) If {i} a Major Retailer electc separately to
maintain its  Parcel; (ii) no other buildings have been
constructed on portions of the Shopping Center outside of the
boundaries of such Parcel; and (iii) Common Areas outside of
such Parcel have been installed, then the Major Retailer shall
continue to be responsible for insuring, maintaining and
repairing such other Common Areas until the ¢time +that one or
more buildings are constructed outside of the boundaries of the
Parcel and therefore become obligated to participate in costs
for such other Common Areas.

The Major Retailer may also elect to terminate its
obligation tc insure, maintain and repair itsdown portion of the
Common Area by giving at least sixty (60) days prior notice to

the Maintenance Director, in which event the Mailntenance

3
by
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Director shall resume its duties, and th: Owner or Prime Lessee
of the Parcel agrees to thereafter pay for its prorata share of
costs pursuant to the provisions in paragraphs 7 and 8.

13. RESPONSIBILITY IF NO MAINTENANCE DIRECTOR.

13.01. 1In the event there should at any time cease to
be a Maintenance Director, each Owner (or Prime Lessee, if
section 17 is applicable) shall be responsible for the
maintenance, insurance and 1lighting of .its oﬁn Parcel or Pad
according to the standards herein enumerated. If any Owner
fails to perform such obligations, such failure shall constitute
a default, in which case any other Owner or Prime Lessee may
perform the obligation and bill the defaulting Owner or Prime
Lessee for the expenses incurred. 1In such event, the applicable
provisions and remedies of paragraph 10 ("Default in Payment of
Expenses") and 11 ("Lien for Expenses or Taxes") shall apply.

14. RULES AND REGULATIONS.

14.01. The Majority of Owners, pursuant to mutual
agreement, may make reascnable rules and requlations which shall
contrel the use and operation of the Common Area. Such rules
and regulations shall be those which arz reasonably necessary or
desirable to provide for the most effzctive, economical and fair
use and enjoyment of the Common Area and which do not unduly
favor or prejudice the Owners or tenants of all or. any part of
the Shopping Center in the use of the Commoh Area. Such rules
and regulations may be amended from time to time by the Majority

of Owners and may include designation of employee parking.
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15. NOTICES.
15.01. All notices to the initial Owners under this
Agreement shall be effective if either (a) personally delivered;
{b) delivered by a guaranteed overnight delivery service, such

as Federal Express; or (c) mailed certified mail, return-receipt

requested, as follows (unless notice of a change of address is

given pursuant hereto:

-

- oL -~
1 Ad LU OOUEING S

Shopko Stores, Inc.

P.0. Box 19060

Green Bay, Wisconsin 54307-9060
Attn.: Director of Real Estate

Copy by ordinary mail to:

Super Valu Stores, Inc.
P.O. Box 990

Minneapolis MN 55440
Attn.: ILegal Department

and

Kelley, Weber, Pietz & Slater, S.C.
530 Jackson Street

Wausau, Wisconsin 54401

Attn.: Colin D. Pietz

B. If to DEVFLOPER:

The Haws Leasure Company
370 East South Temple, Suite 500 ‘
Salt Lake City, Utah 84111

Copy by ordinary mail to:

Richard H. Thornton

Jardine, Linebaugh, Brown & Dunn
370 East South Temple, Suite 400
Salt Lake City, Utah 84111

C. If to PARAS:
John N. Paras and Jean Paras

4297 South Mackay Street
Murray, Utah 84107

B 5 SOTY socs

~-22~ ..t . 1X/23/88:3




Copy by ordinary mail to:

R. La Mar Bishop

Attorney and Counsel at Law
2040 Fast 4800 South, Suite 204
Salt Lake City, Utah 84117

If an Owner conveys fee simpie title, or if a Prime Lessee
assigns 1its leasehold interest, to any portion of the shopping
Center to another person or entity, then notices withurespect to
thc Shepping Center ©
assigned shall thereafter be sent to the acquiring Owner or
Prime Lessee (and its legal counsel, if designated) at the
address designated in the notice that is described  in section
3.03 of the Cross Easement Agreement. If an Owner or a Prime
Lessee fails to designate such an address or fails to give such
notice, then the notice may be sent to the record title holder
of the Parcel or Pad as shown in the then current assessment
records of the Salt Lake County, Utah Assessor for such Site or
Pad.
16. ESTOPPEL CERTIFICATE.

16.01. Any Owner or Prime Lessee may, in connection
with the financing, sale or transfer of suqh Owner's Parcel or
Pad or such Prime Lessee'’'s leasehold interest,x deliver written
notice to the Maintenance Director (or Owner or Prime Lessee of
any other Parcel or Pad if there is no Maintenance Director)
requesting the Maintenance Director, the Owner or Prime Lessee,

as the case may be, to certify in writing that to its best

knowledge the requesting Owner or Prime Lessee is not in default

-23- ) 11/23/88:3
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in the performance of its obligations under this‘ Agfeement, or,
if in default, to describe the nature and amount of the
default. The Maintenance Director, Owner or Prime Lessee, as
the case may be, shall execute and return such certificate
within fifteen (15) days following the receipt thereof.

17. SALE AND LEASEBACK

17.01. In the event the Owner of any Parcel or Pad
sells and
{("Prime Lessee"), such party shall have all of the rights of the
owner of such Parcel or Pad, including, without limitation, the
right to appoint and remove the Maintenance Director and to give
other approvals, that are provided to owners of Parcels or Pads
herein.

17.02. Notwithstanding anything to the contrary con-
tained in this Agreement, it is expressly agreed that in the
event the Owner of any Parcel or Pad sells such Parcel or Pad to
an unaffiliated third party and thereafter leases back such
property from such third party or the third party's lessee or
sublessee (hereinafter referred to as "SLB Lessor"), so long as
such prior Owner is in possession of the Parcel or Pad as a
ieaseback lessee (the "Prime Lessee'), the parties hereto shall
iook solelv to such Prime Lessee {(during the term of such lease)
for the performance of any obligations that either such prior
Oowner or the SLB lessor shall have under thisIAgreement, and the
SLB Lessor shall be relieved of any obligation for the

performance of or liability for the covenants, terms, agreements
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and restrictions set forth herein relating te 'such prior Owner
or the Prime Lessee during the term of such Lease.
18. GENERAL PROVISIONS.

18.01. This Agreement shall bind and inure to the
benefit of the successcors and assigns ¢f the parties hereto.

18.02. This Agreement shall have a term of sixty-five
(65) years from the date hereof, unless earlier terminated by
the mutual agreement of the Owners {(or Fiime Lessees, 1f section
17.3 is applicable); provided, that notwithstanding the
foregoing this Agreement shall terminate automatically upon the
termination of the Cross Easement Agreement.

18.03. Notwithstanding any of the provisions of this
Agreement, a breach of any of the conditions and covenants
contained herein shall not defeat or render invalid the lien of
any mortgage or deed of trust made in goed faith and for wvalue,
but such conditions and covenants shall be binding and effective
against any Owner of any Parcel or any porticn thereof whose
title thereto 1g acquireé¢ by foreclosure, trustee's sale, deed
in lieu cof foreclosure or otherwise. |

18.04. Each condition and covenant respecting any one
Parcel or Pad shall be appurtenant to and for the benefit of the
other Parcels and each part thereof. EBach condition and
covenant respecting any one Parcel or Pad shall be a burden
thereon for the benefit of the other Pafcels and each part

thereof, and shall run with the landg.

S5 35»‘50‘[9 3008
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18.05. The captions in this Agreement are for conve-
nience only and do not constitute a part of the provisions
hereof.

18.04G. This Agreement may be executed in any numbex
of counterparts, each of which shall for all purposes be deemed
an original and all of which together shall constitute but one
and the same instrument, and shall become ‘effective only upon

- P R T e e B £
e oL 5uCn Counceiparcs oY gcach of the

executlon oL wieé Or WOl
parties.

18.07. This Agreement may not be modified in any
respect whatsoever or rescinded, in whole or in part, except
with the consent of the Owners and Prime Lessees of the Parcels
and Pads containing seventy-five percent' (75%) of the total
sguare footage of the Net Building Floor Area of constructed
buildings in the Shopping Center at the time of ruch
modification, and then only by a written instrument, which is
duly executed and acknowledged by all of the required Cwners and
Prime Lessees, and duly recorded in the office of the Recorder
of Salt Lake County, Utah. No modification or resclssion of
this Agreement shall affect the rights of any lienholder
existing prior to such modification or rescission unless the
lienholder consents in writing to the modification or
rescission.

18.08. Time is the essence of this Agreement.

i8.09. 1In the event any of the provisions of this

Agreement, or portions thereof, are held to be unenforceable or

-26- : 11/23/88:3
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invalid by any court, the validity and enforceability of the

remaining provisions, or portions thereof, shall not be affected
thereby.

18.10 The provisions of this Agreement are not intend-
ed to create, nor shall they be in any way interpreted to
create, & joint venture, partnership or any othef similar

relationship among the parties.

IN WITNESS WHEREOF, the parties hereto have executed
this Common Area Maintenance Agreement as of the day and vyear

first above written.

THE HAWS LEASURE COMPANIES, a
Utah Limited Partnership

By: THE HAWS COMPANIES, a
Utah corporation and
the Managing General
Partner of The Haws
Leasure anies

By:

Richard A. Haws
President

SHOPKO STORES, INC., =y
a Minnesota corporation, -
doing business in Utah as & )
Uvalko Shopko Stores, Inc. gf _
. 2

By: e a f
48 1% President :

By: i3 G%P

,”Qééretary
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b / .
- i Y S
By: \ e '4/‘ /(/ 7

John N. Paras. also known &s
o John N. Paraskevopulos

7 o
Lo Siitao

~Jean ®aras, also known as
Jean raraskevopulos

STATE OF UTAH )

] ss.
COUNTY OF SALT LAKE )

P

nn this /¥ day of '\-Zl,;"ﬁbggc.L-? 1989, personally
appeared before me RICHARD A. HAWS, who ing by me duly sworn,
did say that -t is the President of THE HAWS COMPANIES, a Utah
corporation, which is the managing general partner of THE HAWS
LEASURE COMPANIES, a Utah 1limited partnership, and that the
foregoing 48p:.0n tZg‘g lealinane %%ud was signed on behalf of
sald corporation for such partnership by authority of its bylaws
or a resolution of its board of directors, and said RICHARD A
HAWS acknowledged to me that said corporation executed he ‘same
on behaif of such partnership and pursuant tjﬁg&hthority

cointained in the <certificate and agreement o
partnership of the partnership.

Residing in: o/ :
My Commission expiress 4@&245
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STATE OF WISCONSIN)
) 8s.
COUNTY OF BROWN )

Personally came before me thisc§ﬂ4 > day of \fZaugbies,
1989, william J. Tyrrell, President of Shopko Stor ‘
corporation duly organized and existing under and By virtue of
the laws of the State of Minnescta, and dolng business in Utah
under the name of Uvalko Shopko Stores, Inc., and to me kncwn to
be the person who executed the foregoing instrument, and to me
known to be such President of said corporation and acknowledged
that he executed the foregoing instrument as such cificer as the
act of said corporation, by its authority. )

STATE OF MINNESOTA) _
) ss.
COUNTY OF HENNEPIN)

Personally came before me this
1989, william C. Hunt, Secretary of Shopko Stores® 1inc.,
corporation duly organized and existing under and by virtue of
the laws of the State of Minnesota, and doing business in Utah
under the name of Uvalko Shopks Stores, Inc., and to me known to
be such person who executed the foregoing instrument, and to me
known to be such Secretary of said corporation and acknowledged
that he executed the foregoing instrument as such officer as the
act of sald corporation, by its authority.

/%%%%"

No ar? Public, Minnesgota
My ‘Commission expires: ‘%;é€7%7
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STATE OF UTAH )
)ss.

COUNTY OF SALT LAKE )
2/ day of\.}w

Personally came before me this
alsoc known as John N. Paraskevopulos an

1989, John N. Paras,
Jean Paras, also known as Jean Paraskevopulos, to me known to be
executed the foregoing instxumpnt an@

such persons who
acknowledged that they executed the

same. ) J;,/ﬁ &

]
-
-
3
-
<
~

Notary Fublic ¢« o
My Commission expires: 4-@' ?g TR
A el "I, ’lJ Vo \‘\"c.

e e T
- ""'luml“ v

THIS INSTRUMENT WAS DRAFTED BY:

Colin D. Pietz, Attorney at Law
Kelley, Weber, Pietz & Slater, S.C.
531 Jackson Street

Wausau, Wisconsin 54401

088 %S0T sece
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SCHEDULE OF EXHIBITS TO
COMMON AREA MAINTENANCE AGREEMENT

" Referred to
-in Paragraph

Exhibit Description . Agreement of
A Site Plan : lstTRecital
B-1 Legal Descriptions of Parcels 2nd Recital
B8 " | | |
C Legal Descriptions of Pads i.v,3rd Recital
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See

EXHIBIT A TO
COMMON AREA MAINTENANCE AGREEMENT
(Salt Lake City, Dtah - Site No. 15)

Site Plan

the attached site Plan for the sShopping Center.
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EXHIBIT B TO
CONMOR AREA MAINTERRNCE AGREEMENT
(Salt Lake City, Utah - Site No. 15)

Legal Descriptions of Parcels

See exhibit B-1 to B-8 that are attached hereto for
legal édescriptions of specific phases of the Project.

RHTD1144
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Exhibit B-1

November 18, 1988 (REVISED)

SIOPKO PARCEL

Beginning at a polnt on the North right-of-way line ol 3500 Soulh Street
said point being South 89°59'22" West along the Section line 55.00 feet
and North 00°00'38" West 4G.00 feet from the Southeast corner of Section
25, Township 1 Scuth, Range 2 West, Salt lake Base and Meridian and
ronning thence the lollowing three courses atoug snid right-ol-way

line: South 89°59'22" West 128.00 [cet; South 00°00'38" East 7.00 feet;
South 89°59'22" West 197.0 feet; thence leaving said right-of-way line
North 00°00'38" West 117.00 feet; thence South 89°59'22" West 205.00
feet: thence North 00°00'38" West 39.0 feet+ thance NMorth 39°59'22“
East 50.615 feet: thence North 00°C0'38" West 465.66 leel: thence

South 89°59'22" West 60.00 fcel; thence North 00°00'38" West 235.33
feet; thence North 89°59'22" Bast 555.00 feet Lo the West right-of-way
line of 4800 West Street; thence the following [our courses along said
Hest right-of-way line: South 00°02'08" East 707.00 feet; South 89°57'52"
West 7.00 feet; South 00°02°'08" East 128.01 [leeL; and South 45° West
21.18 feet to the point of beginning.

Containg 9.0088 Acvon

ENTRANCE ROAD

Beginning at a point cn the North right-of-way line of 3500 South Street
said point belng South 89°59'22" West along Lhe Section line 645.0 feel
and North 00°00'38" West 33.0 feet from Lhe Southeast corner of Section
25, Township 1 South, Renge 2 West, Salt Lake Dase and Meridian and
running thence North 00°Q0'38" West 117.00 feet; thence North 89°59'22"
East 60.0 feet; thence South 00°00'38" East 117.00 feet to tie afore-
mentioned right-of-way line; thence along said right-of-way line South
89°59'22" West 60.0 feet to the point of beginning.

Contains 0.1012 Acres

Total Shopko Acreage 9.8300 Acres
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Exhibit B-2

November 18, 1983 (REVISED)
AD C

Baginning at a point on the North right-of-way Lline of 3500 SouLh Street
said point being Soulh 89°59'22" Wesi along Lhe SecLion line 380.0 feet

and North 00°00'38" West 33.0 fect [rom the Southeast corner of Section

25, Township 1 South, Range 2 West, SalL Lake Base and Meridian and

running thence along said right-of-way line South 89°56'22" West 205.00
feet; thence leaving said right-of-way line North 00°00'38" West 117.0 feet;

thence North 89°59'22" East 205.0 feet: thence South 00°00'38" East
117.0 feet to the point of heginning.

Contains: 0.5506 Acres
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Bxhibit B-3

November 18, 1988 (REVISED)
RETAIL SHOPS A

Beginning at a point which is South 89°59"22" West 585.0 feet and

NorLh 00°00'38" West 150.0 feet from the Southeast corner of Section 25,
Township 1 South, Range 2 West, Salt Lake Base and Meridian and running
thence South 89°59'22" West 152.38 feet; thence North 00°00'38" West

304.98 feet; thence North 36°00'38" West 60.) feet; thence North 53°59'22"
East 43.59 feet; thence North 00°00'38" West 133.19 feet; thence

North 89°59'22" East 60.0 feet; thence North 53°59'22" East 110.00 i{eet;
thence South 00°00'38" East 72.33 feet; thence North 89°59'22" East 60.0
feet; thence South 00°00'38" East 465.66 [eet; thence South 89°59'22" West
56.615 feel; thence South 00°00'38" East 39.0 feet to the point of beginning.

Contains 2.4929 Acres
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Bxhibit B-4

November 18, lysg (REV1SED)
PAD D

Beginning al a point on _he North right-of-way line of 3500 South Street,
said point being South 89°59'22" West along the Section Tine 6$45.0 leet

and North 00°00'38" West 33.0 feet from the Southeast corner of Section

25, Township 1 South, Range 2 West, Salt Lake Base - id Meridian and running
thence along said right-of-way line South 89°59'22" lest 141.0 feet; thence
leaving said right-of-way line North 00°00'38" West 117.0 feet: Lhence

North 84°59'22" East: 14].0 feet; thence South 00°00'38" East 117.0 feel
to the point of beginning.

Contains 0.3787 Acres

2 SOTY sece
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Bxhibit B-5

February 8, 198Y (Revised)

GROCERY PARCEL (PIIASE II)

Beginning at a point on the North right-of-way line of 3500 South
Street, said point being South 89°539'22" West along the Section line
978.0 fect and North 00°00'38" West 33.0 feet from the Southeast corner
of Section 25, Township 1 South, Range 2 West Salt Lake Base and Meridian
and runuing thence North 00°00'38" West 117.00 feet; thence South 89°59'22"
West 148.00 feet:; thence North 00°C0'38" West 30.00 feet; thence North
89°59'22" East 68.62 feet: thence North 00°00'38" West 464.17 feet;
thence North 53°59'22" East 30.90 feet; thence North 89°59'22" East 295.00
feet; thence South 00°00'38" East 133.19 feet; thence South 53°59'22" West
43.55 feet; theace South 26°00'38" Eocr £0.00 feer; thence Seuth 00°00738"
East 304.98 feet; thence South 89°59'22" West 48.62 feet; thence South
00°00°38" East 117.00 feet to the aforemention right-of-way line; thence
along said right-of-way line South 89°59'22" West 192.00 feet to the point
of beginning.

Contains 4.2915 Acres
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Exhibit B-6

November 25, 1988 (REVISED)
PAD E

Beginniung at a point on the North right-of-way line of 3500 South Street,
said point being South 89"59'22" West along the Section line 1126.0 lect and
North 00°00'38" Wesl 33.0 feel from Lthe Soatheast corner of Section 25,
Township 1 South, Range 2 West, Salt Lake Base amnd Meridian and running

thence North 00°00'38" West 117.00 feel; Lhence North 89°59'22" East 148.00
feet; thence South 00°00'38" East 117.00 (eet to the aforementioned
right-of-way line; thence along said right-ol-way line South 89°59'22" West
148.00 feat tp tho ng

LR e, - _ .
PoLiat ol beginniug.

Contains 0.3975 Acres
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Exbibit B-7

November 25, 1988 (Revisad)

JR DEPARTMENT STORE

Beginning at a point of the North right-of-way line of 3500 South
Street, said point being South 89°59'22" West along the Section line
1126.00 feet and North 00°00'38" West 33.0 feet from the Southeast cormer
of Section 25, Township 1 South, Range 2 West, Salt Lake Base and Meridian
and running thence North 00°00'38" West 147.00 feet; thenceNorth 89°59'22"
East68.62 feet; thence North 00°00'38" West 464.17 feet; thence South
53°59'22" West 49.10 feet; thence South 89°59°22" West 98.90 feel; thence
South G0°00'38" East 225.31 feet Lhence North 89°59'22" East 20.0 feet;
thence South 00%00'38" East 357.00 feet to the aforementicned right-of-way

line thence along said right-of-way line North 89°59'22" East 50.00 feet
to the point of beginning.

Contains 1.4708 Acres
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Exhibit B-8

February 16, 1989 (Revised)
RETAIL SHOPS C

Beginning at a pointion the North right-of-way line of 3500 South
Street, said point being South 89°59'22" West along the Section line
1176.00 [eet and North C0°00'38" West 33.0 feet [rom the Southeast corner
of Section 25, Township 1 South, Range 2 West, Salt Lake Base and Meridian
and running thence along said right-of-way line South '89°59'22" West 150.01
feet to the 1/16th Section line; thence along said 1/16th Section line
North 00°03'55" West 582.31 feet; thence North 89°59'22" East 130.57 feet;
thence Soulh 00°00'38" East 225.31 feet; thence North 89°59'22" East

20.00 feet; thence South 00°00'38" East 357.00 feet to the point

of beginning.

Contains 1.9050 Acres




EXHIBIT C TO
CGMMON AREA MAINTENANCE AGREEHMENT
(Salt Lake City, Utah - Site No. 15)

e L oa

Legal Descriptions of Pads

The legal descriptions of the "Outlots" or "Pads” are
set forth on the following exhibits to this Ag:i- ement:

Pad Exhibit

3ﬁ: A Included within Shopko
R Parcel (see approximate
location shown on Site

Y o M
L/

B included within Shopko
Parcel (see approximate
location shown on Site
Plan) '

B-2
B-4

B-6

Included within Retail
Shops C (see approximate
location shown on Site
Plan)

mo m 0O
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