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RESTATED AND AMENDED DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
OF
THE BOULDERS
Phase 1
SUBDIVISION

THIS RESTATED AND AMENDED DECLARATION of covenants, conditions
and restrictions, hereinafter called "Restated and Amended Declaration," is made yn,d .
executed in St. George, Washington County, State of Utah, this _7* _ day of Octaber,
1993, by Sun River Development, L.C., a Utah Limited Liability company, hereinafier
called "Declarant.”

RECITALS:

A. Deciarant is the owaer of certain rcal property located in St. George,
Washington County, Utah, which is more particularly described below.

B. Declarant will convey the property subject to certain protective covenants,
conditions, restrictions, reservations, liens, charges, and assessments as provided hereafter.

C. It is the desire and intention of Declarant to convey area to an association in
which homcowners will be members.

D. The Boulders Homeowners Association, a Utah Non-Profit Corporation,
will be formed or has been formed to administer the terms of this Declaration.

E. Article XIII of the Declaration of Covenants, Conditions and Restrictions of

the Boulders, Phasc 1, Subdivision, recorded on the records of the Washington County
Recorder's Office as Entry No. 446598, in Book 764, at pages 150-170, vests the Declarant
with the right and power to unilatcrally amend said Declaration to more accurately express
the intent of any provision of the Restrictive Covenants and Declaration in light of then
cexisting circamstances or information and to betier insure, in light of then existing
circumstances or information, workability of the arrangement which is contemplated by the
Restrictive Covenants. Declarant desires to exercise the unilateral right to amend said
Declaration.

NOW, THEREFORE, Declarant hereby declares that the Declaration of
Covenants, Conditions and Restrictions of the Boulders, Phase I, Subdivision, recorded on
the records of the Washington County Recorder's Office as Entry No. 446598, in Book
764, at pages 150-170 shall be restated and amended to provide as follows:

DECLARATION

Declarant declares that all of the property described below shall be held, sold, and
conveyed subject to the following easements, restrictions, covenants, conditions, reser-
vations, assessments, charges, liens, and to the Official Plat Map recorded concurrently.
This is for the purpose of protecting the value and desirability of said property. This
Restated and Amended Declaration and the Official Plat Map shall be construed as
covenants of equitable servitude which shall run with the land and shall be binding all
parties having any right, title, or interest in the deseribed property, or any part thereof, their
heirs, successors and assigns and shall inure to the benefit of each owner thereof.
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The properties are located in St. George, Washington County, Utah, and are more

particularly described as follows:

Beginning at a point North 89°40'55" East 1389.81 feet along the section line and
South 00°00°00" East 709.1§ feet from the North 1/4 corner of Section 5,
Township 43 South, Range 15 West of the Salt Lake Base and Meridian, said
point also being North 89°55'00" East 229.43 feet and South 00°00°00" East
156.48 feet from the strect control monument (Ring & Lid) at the intersection of
St. JTames Lans and Lizzie Lanc and running thence North 01°13'09" East 334.66
feet to the point of curvature of a 1196.28 foot radius curve; Thence
Northwesterly 343.39 fect along the arc of said curve concave to the Southwest
through a central angle of 16°26'48" to a point of cusp with a curve concave 1o the
Southwest having a radius of 1120.00 feet and from which point a radial line
bears South 79°05'12" West; Thence Northwesterly 35.70 feet along the arc of
said curve through a central angle of 1°49'35" to a peint from which the radius
point bears South 77°15'36" West; Thence North 77°1724" East 865.94 feet;
Thence South 12°42'36" East 195.00 fect; Thence North 77°17'24" East 24.80
feet; Thence South 12°42'36" East 125.00 feet; Thence South 77°17'24" West
100.00 feet; Thence South 36°02'57" West 86.23 [ect to a point on a 200.00 foot
radius curve concave to ihe Northeast from which point a radial line bears North
36°02'57" East; Thence Northwesterly 59.22 feet along the arc of said curve
through a certral angle of 16°57'58"; Thence North 36°59'05" West 49.05 feet,
Thence South 53°00'55™ West 125.00 feer; Thence South 36°59'05" East 627.62
feet: Thence South 89°40'55" West 955.27 feet to the point of beginning.

Phase I of the "Boulders" subdivision contains 14.667 acres,

Less and excepting therefrom the areas of the St. George Valley Irrigation
Company tract as shown of the Plat, which is not part of the property.
ARTICLE1
DEFINITIONS

The following definitions control in this Restated and Amended Declaration.

Words and phrases not defined in this Article shall be given their ordinary meaning.

Section 1. "Board of Trustees" shall mean and refer to the governing board of the

Homeowners Association.

Section 2. "Common Area" shall mean all real property (including the improvements
thereto) owned by the Homeowners Association or hereafter acquired for the common use and
enjoyment of the members and not dedicuted for use by the general public. The Declarant may
incréase the common area by deeding additional property to the Homeowners Association.
Specifically exempted from common area are lots and dedicated public sireets which are
identificd on the official plat of "The Boulders” Phase I and/or plats prepated pursuant to
Article X, as recorded on the official records of the Washington County Recorder and as the
same, may hereafter be modified, amended, supplemented, or expanded in accordance with the
provisions of this Restated and Amended Declaralion, or supplements to this Restated and
Amended Declaration which are to occur in conjunction with the expansion of the project.
Common Areca shall also includc all land which the Association has an easement right in.

i . "Conveyance" shall mean and refer to actual conveyance of fee title to
any Lot to any owner by a warranty deed or other document of title and shall also mean the

execution an installment sales contract.

Section 4. "Deglarant” shall mean Sun River Development, L.C., a Utah Limited
Liability Company, its successors and assigns, if such successors or assigns (1)by written
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agreement shall be given Declarant's rights and (2) acquire more than one undeveloped Lot
from the Declarant for the purposc of development.

Section 5. “Restated and Amended Declaration” shall mean and refer to this
Restated and Amended Declaration of Covenants, Conditions and Restrictions applicable to
the properties, and any amendments or supplements thereto, recorded in the office of the
Recorder of Washington County, State of Utah.

Section 6. "Expandable Land" shall mean and refer to those portions of land set
forth in Exhibit A attached hereto and made a part hercof, which sets forth property upon
which Declarant may expand the Project in one or more phases.

Section 7. "Home" shall mean and refer to any detached single-family residential
dwelling constructed within the Project. Multiple family dwellings are not included in this
definition and are not allowed in the Project.

Section 8. "Homeowners Association” or " ciation"” shall mean and refer to
Boulders Homeowners Association, its successors and assigns, a Utah nonprofit
corporation.

Section 9. "Lot" shall meun and refer to any plot of land shown upon any recorded
subdivision map of the Properties and specifically excepting Common Area and areas
dedicated to the use of the general public.

Section 10. "Member" shull mean and refer to every person or entity who holds
membership in the Homeowners Association.

i . "Mortgagee" shall mean and refer to any person named as a first
mortgagee or beneficiary, owner or holder of a first deed of trust.

Section 12. "Qwner" shall mean and refer to the record owner, whether one or more
persons or entities, of a fee simple title to any Lot which is a part of the Properties,
including contract buyers, but excluding thosc having an interest merely as security for the
performance of an obligation.

>Cli . "Blat" or "Plat Map" shall mean and refer 1o the Phase I portion of "The
Boulders" and/or plats prepared pursuant to Article X, as recorded in the office of the
County Recorder of Washington County, Utah, and as the same may hereafter be modified,
amended, supplemented, or expanded in accordance with the provisions of this Restated
and Amended Declaration or supplements to this Restated and Amended Declaration which
are 10 occur in conjunction with tl.e expansion of the Project as provided herein.

i " ies." "Property" and "Project" shall mean and refer to that
certain real property herein before described and such additions thereto as may hereafter be
subject to this Restated and Amended Declaration or any supplements to this Restated and
Amended Declaration which occur in conjunction with the cxpansion of the Project as
provided herein,

Section 15. "Supplementary Peglaration” shall mean and refer to any supple-
mentary declaration of covenants, conditions, and restrictions, or similar instrument, which
extends the provisions of this Resiated and Amended Declaration to all or any portion
within the expandable land and containing such complimentary or amended provisions for
such additional land as are herein required by this Restated and Amended Declaration.

Section 16. "Utilities" shall mean public utilities, including, but not limited to,
scwer, water, drainage, natural gas, telephone, electricity, and cable television.

ARTICLE II
PROPERTY RIGHTS

Section §. Owners' Easements of Enjoyment. Every lot owner shall have a right
and easement of use and enjoyment in and to the Common Area. This Easement is
appurtenant to and passes with Tille to every Lot, subject to the following provisions:
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(1) The right of the Association to charge reasonable admission and other fees for
the use of any recreational facilities situated upon the Common Area. Fees charged
by the Association shall in no way affect its status as a non-profit corporation.

(b) The right of the Association, in accordance with its Articles of Incorporation
and Bylaws and with the approval of two-thirds of each class of membership to
borrow money for the purpose of the Common Area and in aid thereof to mortgage
said properly; the rights of such mortgage in said property to be subordinate to the
rights of the Owners hereunder.

(c) The right of the Association to suspend the voting rights of a member and to
deny said member use of any recreational facility for any period during which any
assessment against his Lot reinains unpaid; and for a period of not to exceed sixty
days for any infraction of its published rules and regulations.

(d) With the approval of all the holders of first mortgage liens on lots, and owner
approval as provided below, the right of the Association to sell, exchange,
hypothecate, alienate, encumber, dedicate, release or transfer all or part of the
Common Arei to any public agency, authority, or utility for such purposes and
subject to such conditions as may be agreed to by the members. The granting of
cascments for public utilities or other public purposcs consistent with the intended
use of such Common Arca by the Association shall not be deemed a transfer within
the meaning of this clausc. No such dedication or transfer shall be effective unless
(1) all owners consent in writing to the dedication of sale or transfer or (2) an
instrument has been signed by two-thirds (2/3) of the members of both classes,
agreeing o such dedication, sale, or transfer and the legislative body of St. George
approves the Plat change that is necessitated by the dedication, sale, or transfer, ata
public hearing held in accordance with Utah Code Ann. §10-9-801 et. seq.(1953, as
amended).

{e) The right of the Association to seck to abandon, petition, subdivide, encumber,
sale, or transfer the Common Areas owned, directly or indirectly, by the
Homeowners Association for the benefit of the Lots. The granting of an Easement
for public utilities or other public services consistent with the intended use of the
Common Area is not a transfer within the meaning of this clause. No such
abandonment, petition, subdivision, encumbrance, sale, or transfer shall be effective
unless (1) all owners consent in writing 1o such abandonment, petition, subdivision,
encumbrance, sale or transler or (2) an instrument has been signed by two-thirds
(2/3) of the members of both classes and the legislative body of the City of St.
George approves the Plat change necessitated by the abandonment, petition,
subdivision, encumbrance, sale, or transfer at a public hearing held in accordance
with Utah Code Ann. §-10-9-801 ct, seq. (1953, as amended).

() The right of the Association to take such steps as are reasonably necessary or
desirable to protect the Comion Area against foreclosure.

{g) The right of the Declarant and of the Association to grant and reserve easements
and rights-of-way through, under, over and across the Common Area, for the
installation, maintenance and inspection of lines and appurtenances for public or
private utilitics.

(h) The right of the Association to make, publish and enforce reasonable rules
pertaining to the regulation and use of all commeon areas by owners, guests, invitees
and enants of owners.

(i) The terms of this Restated and Amended Declaration.

(i) The right of the Associalion with approval of two-thirds of each class of owners
1o enter into Agreements or leases which provide for use of the Common Areas and
facilities by a similar Association in consideration for use of the Common Areas
and facilities of the other Association, or for cash consideration.

(k) The right of the City of St. George and any other governmental entity or quasi-
governmental body having jurisdiction over the property to access and to have the
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right of ingress and egress over open spaces and Common Areas contained within
the Property for purposes of providing police and fire protection and providing any
other governmental or municipal service. AND

(I) The eascment with the $1. George [rrigation Company as more fully set forth in
Article VI, section 4.

Section 2. Delegation of Use. Any member may designate, in accordance with the
Bylaws, his right of enjoyment to the Common Area and facilities to the members of his
family, his ienants, his guests, or contract purchasers who reside on the property. All such
use by family members, tenants, guests or contract purchasers shall be subject to this
Restated and Amended Declaration, the Bylaws and the Rules and Regulations to be
promulgated by the Board of Trustees. Damage caused to the Common Area and facilities,
including personal property owned by the Association, by a member, or by a person who
has been delegated the right to use and enjoy such Common Area and facilities by the
member, shall create a debt to the Association. Debts owed to the Association as a result of
Damage to the Common Area and facilitics shall be an assessment charged to the Lot
owner as provided in Article IV,

Section 3. Title to the Commeon Area. The Declarant covenants that it will convey
fee simple title, subject to consent from lien holders having a security interest therein, to
the Common Area, exclusive of the land subject to the non-exclusive easement agreement
provided for in Article VIII, Section 4, o the Homeowners Association at the time of or
prior to the conveyance of the first Lot. The Declarant further covenants and agrees that it
will discharge all liens and encumbrances on said Common Area on or before the sale and
closing of the last Lot within the Project as the same may be expanded and additional
phases be annexed {rom time to time,

In accepting the Deed, the Association covenants to fulfill all the terms of this
Restated and Amended Declaration, 1o maintain the Common Area in good repair and
condition at all times and to operute the Common Area at its own expense in accordance
with high quality standards. Said conveyance of the Common Area shall also be subject to,
(i) any state of facts an accurate survey may show, and (i) Easements and rights-of-way of
record.

Section 4. Rules. A Board of Trustees shall have the authority to promulgate rules
and regulations for the governance of the propertics, and persons within the properties.
These rules of the Association shall be available for inspection and copying by the Trustees
during rcasonablc hours.

ARTICLE I
MEMBERSHIP AND VOTING RIGHTS

. Membership. Every owner of a Lot which is subject to assessment shall
be a member of the Association. Membcership shall be appurtenant to and may not be
scparated from ownership of any Lot which is subject to assessment.

i . inbership. The Association shall have two classes of
membership:

(a) Class A. Class A member(s) shall be all owners, with the exception of the
Declarant, and shall be entitled to one vote for each Lot owned. When
more than one person owns an interest in any Lot, all such persons shall be
members. The vote for such Lot shall be exercised as they determine, but
in no event shall mmore than one vote be cast with respect to any Lot. A vole
cast at an Association meeting by any of such co-owners, whether in person
or in proxy, shall be conclusively presumed to be both attributable to the
Lct concerned unless written objection is made prior to said meeting, or
verbal objection ut said meeting by another co-owner of the same Lot. In
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the event objection is made, the vole involved shall not be counted for any
purpose except 1o determine whether 2 quorum exists.

(b) Class B. The Class B membei(s) shall be the Declarant and shall be
entitled to three (3) votes for each Lot owned. The Class B membership
shall cease and be converted to Class A membership on the happening of
cither of the following events, whichever occurs earlier:

1. When seventy-five percent (75%) of all lots owned in the project by
Declarant are sold; o1
2. On December 31, 2000.

{¢) Changes in Voting Procedure. If Declarant shall exercise his option 1o add
additional lots by platting additional phases, then at such time as additional
subdivision plats are filed, the voting shall be adjusted accordingly,
including thal developer may regain his Class B voting status for ali lots
owned, even if previoasly converted to Class A status in prior phases and
according to the term: hereof.

ARTICLE IV
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. The
Declarant and each subsequent owner of any Lot by acceptance of a deed therefor, whether
or not it shall be so expressed in such Deed, is deemed to covenant and agree to pay to the
Association: (a) annual assessments, (b) special assessments, (c) insurance assessments, if
any, (d) additional assessments, (e) any other amount or assessment levied or charged by
the Association or Board of Trustees pursuant to this Restated and Amended Declaration,
and (f) interest, costs of collection and a reasonable attorney's fee, as hereinafter provided.
The assessments shall be a charge on the land and shall be a continuing lien on the Lot
against which such assessment is made. Each such assessment shall also be the personal
obligation of the person who is owner of such Lot at the time when the assessment became
due. The personal otligation for delinquent assessment shall not pass to a Lot owner's
successor in Title unless expressly assumed by them.

Section 2. Purpose of Assessments. Assessments levied by the Asscciation shall be
uscd exclusively for the purpose of promoting the mainienance, health, safety, and welfare
of residents of the Property. The usc made by the Association of funds obtained from
assessments may include payment of the cost of: taxes and insurance on the Common
Areas; management and supervision of the Common Areas; repair and maintenance of the
common areas; establishing and funding a reserve Lo cover major repair or replacement of
improvements within the Common Areas; and any expense necessary or desirable to enable
the Associatien to pecform or fulfill its obligations, functions, or purposes under this
Restated and Amended Declaration or its Articles of Incorporation.

Section 3. Basis and Maximum of Annual Assessments. Until January 1, 1995, the
maximum annual assessment shall be Four Hundred and Twenty Dollars ($420) per Lot.

(a) From and after January 1, 1995, the maximum annual assessment may be
increased each year not more than fificen percent (15%) above the
maximum assessment for the previous year without a vote of the
membership.

(b) From and after January 1, 1995, the maximum annual assessment may be
increased more than fifteen percent (15%) only by a vote of two-thirds (2/3)
of each class of members who are voting in person or by proxy, at a
meeting duly called for this purpose. The limitations hereof shall not apply
1o any change in the maximum and basis of the assessments undertaken
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incident to a merger or consolidation which the Association is authorized to
participate in under its Articles of Incorporation.

(¢) The Board of Trustees shall {ix the annual assessment at an amount not in
excess of the maximum,

(d) Each lot which has been conveyed to an owner shall be assessed according
1o the schedule sct forth above. For the purpose of assessment, the term
"owner" shall exclude lots owned by Declarant, who shall pay no
astessment unless it constructs a home on a lot and it is occupied for a
permancnt residence, provided that the Declarant or its assigns shall have
the obligation to subsidize the Association until control of the Association
as provided in Ariicle III passes to lot owners. Subsidization shall be
derined as "the payment of a reasonable fee to meet the needs of the
Association for ordinary and necessary maintenance expenses upon the
Common Areas, but which amount shall not include the payment of
reserves for capitul replacement.” In no event shall the subsidy required of
the: Declarant hercunder exceed the monthly assessment that otherwise
would be chargeable under this Section 3.

Section 4. Special Assessments. In addition to the annual assessments authorized
above, the Association with approval of two-third (2/3) of each class of members may levy,
in any assessment year, a special assessment applicable to that year for the purpose of
defraying, in wholz or in part, the cost of any construction, reconstruction, repair or
replacement of any capital improvement, upon the Common Area, including fixtures and
personal property related thereto and for such other purposes reasonably necessary to fulfill
the intent of this Restated and Aniended Declaration.

Section 5, Additional Assessments, In addition to the annual assessments and
special assessments for capital improvements authorized herein, the Association shall levy
such assessments s may be necessary from time to time for the purpose of repairing and
restoring the damage or disruption resulting to Common Areas from the activities of the
City of St. George in maintaining, repairing or replacing utility lines and facilities thereon,
it being acknowledged that the ownership of utility lines, underground or otherwise is in
the City up to and including the mieters for individual lots, and that they are installed and
shall be maintaine1 to City specilications.

Section 6. Noticg and Quorum for any Action Authorized Under Sections 3. 4 and
3. Written notice of any mecting called for the purpose of wking any action authorized
under Sections 3, <, or 5 shall be sent to all members not less than thirty (30) days, no more
than sixty (60) days, in advance of the mecting. At the first such meeting called, the
presence of membars or of proxics entitled to cast sixty-six and two thirds percent (66-
2/3%) of all the veies of each clars of membership shall constitute a quorum. If the
required quorum is not present, another meeting shall be called subject to the same notice
requircment, and tae required qucrum of the subsequent meeting shall be one-half (1/2) of
the required quorum at the preceding meeting. No such subsequent meeting shall be held
more than sixty (61) days following the preceding mecting.

Section 7. Rate of Assessment. Annual, special and capital assessments shall be
fixed at uniform rates for all lots und may be collected on a monthly basis.

Section 8. Regular Assessments: Due Dates. The Board of Trustees shall fix the
amount of the annual assessment against each Lot at least thirty (30) days in advance of
each annual assessment period. Written notice of the annual assessment shall be sent to
every owner subject thereto. The due dates for payment of said assessment shall be
established by the Board of Trustces on either a quarterly or annual basis, or some
combination thereof,

The Association shall, upon demand at any time furnish a certificate in writing
signed by an officer of the Association setting forth whether the assessments on a specified
Lot have been paic. Furthermore. a first morigage holder, upon request, is entitled to a
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written certificate {rom the Association advising of any default by the Lot owner of any
obligation not cured within sixty (60) days. A reasonable charge may be made by the
Board for the issuance of these certificates, Such certificate shall be conclusive evidence of
payment of any assessment therein stated to have been paid.

Section 9. Effect of Non-Pavmen ; i
Any assessments not paid within thirty (30) days after the dug date, thereof shall be
delinquent and shall bear interest from the due date at the rate of eighteen percent (18%)
per annum (or such lower rate as the Trustees shall determing appropriate) until paid. The
Association shall have the remedies provided in the subsections below if payment is not
made when due.

(a) Remedies. For delinquent assessments the Association shall be entitled to (1)
bring an action at law against the owner, personally obligated to pay such
delinquent assessment without waiving the lien or assessment or (2) foreclose
the lien against the property in accordance with the laws of the State of Utah
applicable to the exercise of powers of selling Deeds of Trust or to the
foreclosure of mortgages, or in any other manner permitted by law, and/or (3)
withhold. interrupt, or erminate any or all services performed by the
Association in behalf of the delinguent member.

(b) Additional Remedies. In addition to the remedies stated above, Trustees
may assess a late fee [or each delinquent installment which shall not exceed
twenty percent (20%) of the installment.

(c) Costs and Attorneys Fees. The costs and expenses of any judicial action,
arbitration, sal¢ or foreclosure, preparation of Notice of Lien, and any other
costs and expenses dircctly or indirecily related to the delinquent payment,
including reasonable attorneys fees, shall be an assessment charged to the Lot
owner.

(d) Rightto Bring Action. Each such owner, by his acceptance of a deed toa
Lot, hereby expressly grants (o the Association, its successors, assigns, or agents
the right and power 1o bring all actions against such owner personally for the
collection of such charges as a debt and to enforce the aforesaid lien by all
methods available for the enforcement of such liens, including foreclosure by an
action brought in the naine of the Association in a like manner as a mortgage or
trust deed lien on real property, and such owner hereby expressly grants to the
Association a power of sale in connection with said lien. The lien provided for
in this Section shall be in favor of the Association and shall be for the benefit of
all other lot owners. The Association, acting on behalf of the lot owners, shall
have the power to bid in an interest foreclosed at foreclosure sale and to acquire
and hold. lease, mortgage, scll and convey the same,

Section 10. Non-use and Abandonment. No owner may waive or escape personal
liability for the assessments provided for herein, nor release the Lot owned by him from the
liens and charges heceof, by non-use of any Common Area or abandonment of his Lot.

Section 11. 3ubordination of the Lien 1o Mortgages. The lien created hereunder
upon any Lot shall be subject and subordinate to and shall not affect the rights of the holder
of the indebtedness secured by any first mortgage (meaning a mortgage with first priority
over other mortgages) or equivalent security interest on any Lot, made in good faith and for
value, recorded prior to the date any such assessment becomes due. Any holder of a first
mortgage lien or equivalent security interest on a Lot who comes into possession by virtue
of foreclosure of a mortgage, or by deed or assignment in lieu of foreclosure, or any
purchaser at a foreclosure sale will take said Lot and the improvements appurtenant thereto
{ree of any claims for unpaid assessment charges against said Lot which accrue prior to the
time such holder cores into posscssion of the Let, except for the claims for a share of such
cxpenses or charge resulting from a reallocation of such assessment or charges to all lots
including the mortgaged Lot. Any first mortgagee, who obtains title to a lot in the
development pursuant to the remedies in the mortgage/deed of trust or through foreclosure
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of the mortgage/deed of tust or any other security instrument, shall not be liable for more
than six (6) months of the lot's unpaid dues or charges which have accrued before the
acquisition of titk: to the lot by the mortgagee through foreclosure. However, no such sale
or transfer shall relieve such Lot from liability for any assessments which thereafter
become duc or from the lien thercof.

Section 12, Excmpt Property. The following property subject (o this Restated and
Amended Declaration shall be exempt from the assessments created herein:

(a) All Properties dedicated to and accepted by any local public authority;

(b) The Common Arca.

ARTICLE V
SEPARATION WALLS

Scction 1. Separation Walls. Declarant may construct block landscaping walls which
border the development project and separate same {rom other developments and public right-
of-ways, such walls shall be decined scparation walls and shall be a part of the Common
Area. Separation walls do not include yard walls and fences constructed by lot owners. k is
the intent of the Declarant that all such separation walls shall be deemed to be owned and to
be maintained by the Association. Separation walls shall also include walls constructed by
Declarant for the purpose of separating Common Areas from 1ots.

Section 2. General Rules of Law to Apply. 'To the extent not inconsistent with the
provisions of this Article, generul rules of law regarding separation walls and liability for
property damage due to negligence or willful acts of omissions shall apply thereto.

Scction 3. Repair and Maintenance. The Association shall be responsible for the cost
of rcasonable repair and maintenance. The Association shall have the right to enter upon any
owncr's lot for the purpose of repairing and maintaining separation walls. No changes or
alterations to separation walls shall be made by lot owners without approval of the
Architectural Control Committee. The cost of repair for damage caused to separation walls
by the willful or negligent acts of lot owners or their guests and assigns shall be a lien upon
such owner's lot and shall be added to the annual assessment as provided in Article IV,

Section 4, Destruction by Fire or Other Casualty. If a separation wall is destroyed or
damaged by fire or other casualty, any owner or the Association who has used the wall may
restore it, and if the other owners or the Association thereafter makes use of the wall, they
shall contribute to the cost of restoration thercof in proportion to such use, except as to the
right of any such owner or the Association 1o call for a larger contribution from the others
under any rule of law regarding Lability for negligent or willful acts or omissions.

Section 5. Weatherproofing. Notwithstanding any other provision of this Article, an
owner or the Association who by negligent or willful acts causes a separation wall to be
exposed 10 the elements shall bear the whole cost of furnishing the necessary protection
against such elcments,

Sgction 6. Right to Conuribution Runs with Land. The right of any owner or the
Association 1o contribution from any other owner and/or the Association under this Article
shall be appurtenant to the land and shall pass to such successors in title or assignees of the
Association.

Scetion 7. Arbitration. In the cvent of any dispute arising concerning a separation
wall each party shall choose one arbitrator, and such arbitrators shall choose one additional
arbitrator, and the decision shall be by a majority of all the arbitrators.

Section 8. Applicability. This article shall be applicable to walls built by Declarant
for the purposes stated in section 1. This article shall not apply to yard walls and fences
constructed by owners as provided in Article VI, Section 2(f).
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ARTICLE VI
ARCHITECTURAL CONTROL AND LAND USE RESTRICTIONS

Section 1. architectural Control Commitiee. The Board of Trustees of the
Association shalt appoint a three (3) member committee (hercinafier sometimes referred to
as "ACC") the funcuon of which shall be to insure that all exteriors of homes and
landscaping within the property harmonize with existing surroundings and structures. The
committee need not be composed of owners. If such a committee is not appointed, the
board itself shall perform the duties required of the committee. The Declarant shall have
the right to appoint members of the Architectural Control Commilttee until the happening of
cither of the following events, whichever occurs earlier: (1)When seventy-five percent
(75%) of the lots owned in the project by the Declarant are sold, or (2) on December 31,

2000.
(a) Submission to Commitiee. No home, accessory or addition to a home,
landscaping, or other improvement of a lot which is visible from the Common
Areas shall be construcied, maintained, or accomplished, and no alteration,
repainting or refurbishing of the exterior of any home shall be performed, unless
complete plans and specifications therefor have first been submitted to and
approved by the Architectural Control Committee.
(b) Standard. In deciding whether 1o approve or disapprove plans and
specifications submitted to it, the committee shall use its best judgment 10 insure
that all iinprovements, coastruction, landscaping, and alterations on lots within
the property conform to and harmonize with existing surroundings and
structures, The board may formulate general guidelines and procedures. The
adopted guidelines and procedures shall be incorporated in the book of rules and
regulations adopted by the board and the Architectural Control Committee, or
the board, as the case may be, shall act in accordance with such guidelines and
procedures.
(¢) Approval Proceduic. Any plans and specifications submitted to the
committce shall be approved or disapproved by it in writing within thirty (30)
days after submission. In the event the committee fails to take any action within
such period, it shall be deemed to have approved the material submitted.
(d) Constructipn. Once begun, any improvements, construction, landscaping,
or alterations approved by the committee shall be diligently pursued to
completion. If reasonably necessary to enable such improvement, construction,
landscaping or alieration, the person or persons carrying out the same shall be
entitled to temporary use and occupancy of unimproved portions of the
Common Area in the vicinity of the activity.
(&) Disclaimer of Liability. Neither the Architectural Control Committee, nor
any member thereof acting in good faith, shall be liable to the Association or
any owner for any damage, loss, or prejudice suffered or claimed on account of:
(1} The approval or rejection of, or the failure t approve or reject, any
plans, drawings or specifications;
(2) The development or manner of development of any of the property; or
(3) Any engineering or other defect in approved plans and specifications.
() Non-Waiver. The approval of the Architectural Control Commiltee of any
plans and specifications for any work done or proposed shall not constitute a
waiver of any right of the Architectural Control Commitiee to disapprove any
similar plans and specifications subsequently submitted.
(g) Exception for Declarant. The foregoing provisions of this Article shall not
apply to any improvement, construction, landscaping, or alteration which is
carried out by Declarant on any lot or on any part of the Common Areas and
which occurs at any time during the three (3) year period following the date on
which this Restated and Amended Declaration is filed for record in the office of
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the County Recorder of Washington County, Utah. Declarant shall further have
the right to designate the location and design of any common area amenities,
however Declarant shall not be required to provide any such amenities by virtue
of this Section.

Section 2. Land Use Restrictions.

() Building Type: All lots shall be used only for single family residential
purposes, and no professional or commercial use shall be made of the same, or
any portion thereof, nor shall any resident's use of a lot endanger the healthy or
disturb the reasonablc ¢njoyment of any other owner or resident. The building
or structure permiited 1o be erected, placed or permitted to be located on any lot
within the project shall be a detached single family dwelling, with an enclosed
privaie garage for not less than two (2) nor more than four (4) vehicles. The
height of the garage door header shall be limited to the height of the roof line of
the house and shall not in any cvent exceed ten (10) feet. No carport or other
outdoor or partially enclosed parking facility shall be permitted. All
construction shall be of new materials, except that used brick may be used as
long as it conforms with the building and subdivision ordinances of the City of
St. George. All structures shall be constructed in accordance with the zoning
and building ordinances of St. George City. "Family” is defined to mean
persons related by blood or marriage, by legal adoption, or by operation of law.
(b) Seils Test: The lot purchaser is encouraged to obtain a soils test and
recommendation on foundation from a Utah registered soils engineer prior to
construction. The Architectural Control Committee may require that the lot
owner obtain a soils test and recommendation on foundation prior to the final
approval. Furthermore, the Architectural Control Committee may condition
final approval following the recommendations set forth in the soils test
document.

(c) Building Lccation: No building shall be located on any lot nearer to the
front line than twenty-live (25) feet measured to the foundation of such
building; nor nearer than ten (10) feet to the rear lot line; Side yards are to
conforni 1o existing ordinances of no less than ten (10) feet on one side and
eight (8) feet on the other side. For the purpose on this covenant, eaves, Steps
and open porches shall not be considered as part of building of the purpose of
determining such distances, provided, however, that this shall not be construed
io permit any portion of a building. including such eaves, steps of open porches,
to encroach upon another lot.

(d) Driveways: Driveways shall be constructed out of concrete or other
approved hard materials approved by the Architectural Control Committee.
Driveways consisting of cinders, sand, gravel, asphalt, or dirt shall not be
permitted on any lot. There shall be sufficient driveway parking of not less than
two (2) vehicles per lot.

(¢) Easements: Easements for installation and maintenance of utilities, drainage
facilities and ingress and egress are reserved as shown upon the recorded plat.
Within these casements no structure, planting or other material shall be placed
or permitted 1o remain which may damage or interfere with the installation and
maintenance of utilities, or which may change the direction of flow or drainage
channels in the easements or which may impede ingress and egress. The
cascment area of cach lot and all improvements in 1t shall be maintained
continuously by the owner of the lot, except for those improvements for which a
public authority or utility company is responsible.

(f) Yard Walls and Fences: Yard walls and/or fences shall be of brick or stone,
shall substantially conform in style and construction to the entrance walls of the
Project. shall be of a color which blends with the exterior of the structure on the
lot, and shall be approved by the Architectural Control Committee. No chain
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link, wire, or wood fences will be permitted. The Architectural Control
Committec: will consider approval of aesthetically compatible fences and walls
which are not more than six (§) feet in height, are located on the side lot line of
a lot or on the perimeter on a patio or open porch and do not extend beyond the
[ront or rear yard setback lines. Walls or [ences are intended 10 enhance the
privacy of the residents of such lot, and should not unreasonable interfere with
the view from any neighboring lot. Where a fence or wall is located along an
interior property line separating two lots and there is a difference in grade of the
two lots, the fence or wall may be erected or allowed only to the maximum
height penmiited from the grade of the lowest lot. Fences may not be bermed
for the purpose of increasing allowable height.

General rules of law and written agreements shall apply to yard walls and
fences in relation 10 mainienance, repair, and liability for negligent acts and
omissions.

(g) Mailboxes: Mailboxcs shall be shared by lot owners and shall be located on
a common boundary line, The mailboxes shall conform to the style and
construction as set forth in plans and specifications maintained at the Assoc-
iation office and shall be approved by the Architectural Control Committee. No
pipe, wood, or small black posts are allowed.

(h) Tempor; nd Other Structures: No structure of a temporary nature; trailer,
bus, house, tent, shack, garage, or other outbuilding shall be used at any time as
a residence either temporurily or permanently. No old or second-hand structures
shall be moved onto any of said lots. [t being the intention hereof that all
dwellings and other buildings to be erected on said lots, or within the Project
shall be new construction of good quality workmanship and materials.

(i) Site Review: Prior to the commencément of construction of any dwelling,
garage, storage building , fence, wall, pool, or improvements on any [ot of this
Project, plot plans and/or construction drawings shall be submitted and
approved by the Archilectural Control Committee.

() Landscaping: Within three (3) months after the completion of the
construction of any home upon the property, the homeowner must have
substantially cormpleted the landscaping of his lot, part or portion of the
property, including erecting retaining walls and landscaping of slopes and
terraces. All property shall be landscaped appropriately with lawn, trecs,
shrubs, etc., and all landscaping shall be maintained at a reasonable standard
compatible with other homes in the Project. Shrub and tree planting on comer
lots shall be located so as not to create a hazard for the movement of vehicles
along strects. No trees or shrubs shall be planted on any corner. All land-
scaping must be approved by the Architectural Control Committee,

(k) Architectural Controls: No building shall be erected, placed, or altered on
any lot umil the construction plans and specifications and plans showing the
location of the structure have been approved by the Architectural Control
Cominittes as to qualify of workmanship and materials, harmony of external
design with existing structures, and as to location with respect to topography
and finish grade elevation. No fence or wall shall be erected, placed or altered
on any lot nearer to any street than the minimum building setback line unless
similarly approved.

() Residence/ Minimum Square Footage and Building Height:  The minimum
total square footage of living area on the first level above ground and located
within the area of a foundation for any residential dwelling constructed on any
lot within the project, exclusive of poiches, balconies, patios, decks and garages,
shall be not less than one thousand eight hundred (1,800) square feet. Where
the home is two (2) story, then ground level of home must be a minimum of one
thousand two hundred (1,200) square feet and the second story, including over
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the garage, a maximum of one thousand five hundred (1,500) square feet -- the
cntire home must be at lease two thousand six hundred (2,400) square feet,
exclusive of porches, balcenies, patios, decks and garages. No home shall
consist of more than two stories.

Building height shall be measured from the elcvation of the lot to the highest
point of the roof line of a home. Single-story homes shall not exceed twenty-
five (25) feet in height. Two-story homes shall not exceed thirty-five (35) feet
in height. Homes on Lots 13 through 20 and Lots 27 through 34 of Phase I shall
not exceed twenty-five (25) feet in height. All remaining lots in Phase I shali
abide by the thirty-five (35) foot building height restriction,

(m) Construction Matcrialg: In order to promote a harmonious community
development and protect the character of the neighborhood, the following
guidelines are applicable to the property:

(1) Home style, design, alterations, and additions will conform to standards
establisned by the Architect Control Commitice.

(2) Bxterior constructlion materials will be limited to stone, veneer, brick, or
brick veneer, stucco or other materials approved for use by the Architectural
Control Committee, and shall be in colors and of materials indigenous to the
area.
(3) Roofing materials will be limited 1o tile. No asphalt shingles, built up

roofs, or wood shakes will be allowed. No mansard roofs will be allowed.
Dome structures of any type will not be allowed.

(4) All air conditioning equipment, utility pipes, antennas and utility
equipment shall be placed discrectly as possible and covered with landscaping
or fence materials. Roof mount air conditioning equipment will not be allowed.
(n) Maintenance of Lot During Construction/Fing: Contractors or sub-
contrac.ors as owner/ builders must provide on-site dumpsters during
construction and are required to clean up the site daily to maintain a clean
worksite during construction. Dirt or mud from the construction site or
elsewhere, dispersed, directly or indirectly, on the public streets within the
project must be cleaned up within twenty-four (24) hours by the contractor or
subcomractor as owner/builder. Contractors or subcontractors as owner/builders
shall be responsible for any concrete cracked as a result of construction
activitivs. The Association may levy a Five Hundred Dollar ($500) fine against
a violator of this provision. The fine shall be a charge on the land and shall be a
continuing lien on the lot as provided in Article IV.

(o) Lateral and Subjacent Support and Drainage: An owner's activities which
effect the lateral or subjacent support, or both, of adjacent landowners shall be
responsible for damages proximately caused by such activities. Owners shall be
responsible for all danage proximately caused by drainage from their lot(s) to
adjacent landowners.

Section 3. Time is of the Essence to Commence Construction; temporary
landscaping. After alot is purchased time is of the cssence to commence construction of a
Lome thereon. Where an owner does not commence construction of a home within One
Hundred Eighty (180) days of the purchase thereof, said owner shall install temporary
landscaping consisting of low maintenance buffalo grass and a temporary sprinkling system
and shall keep the lot free of debris and rubbish. The owner shall also pay the Association
a maintenance {ee for the lot in an amount to be determined from time to time by the
Trustees. This maintenance assessment shall be a charge on the land and shall be a
continuing licn on the lot as provided in Article IV.

Scction 4. Damages. Any damage inflicted on existing improvements such as
curbs, gutters, strects, concrete sidewalks, by the owner or their guests, assigned, agents or
independent contructors of any particular lot must be repaired as soon as possible after such
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damage is discovered, and expense of such repair shall be bome by the owner. Damages
not repaired by the ¢wner shall be on assessment 1o the lot as provided in Article IV,

ARTICLE VII
OPERATION AND MAINTENANCE

Section 1. Maintenance of Common Aregs. The Common Areas shall be
maintained by the Association so as not to detract from the appearance of the property and
$0 as not to affect adversely the value or use of any Lot.

Scction 2. Maintenance of Entrance Island. The Declarant shall construct an island
within the public street at approximately the corner of Boulder Spring Road and River
Road. The island may include, by way of example and not of limitation, a fountain and
landscaping. The Association shall maintain the island in a good and orderly manner. The
island is not Common Area of the Project.

Section 3. Maintenance of Right of Way. The Declarant shall landscape the public
right-of-way located between the west side of the Project and River Road, landscaping to
include landscaping upon the public right-of-way. The Association shall maintain the
landscaping in a good and orderly manner. The public right-of-way is not Common Area
of the Project.

Scction 4. Maintenance By Owner. Each owner shall be solely responsible for
maintenance of his Lot and the exterior of his home. In the event any owner shall fail to
perform this maintenance in a manner consistent with the terms of this Restated and
Amended Declaration, the Trustees shall have the right enter upon such Lot to have
maintenance performed on the Lot and cxterior of the home . The cost of such maintenance
shall be added to and become part of the assessment to which such Lot is subject.

Section 5. Uilities. The Association shall not pay for the monthly cable TV.
service, sewer, and garbage pick-up for each lot. Each lot owner shall pay for all utility
services which are separately billed or metered 1o individual lots by the City of St. George
or other party furnishing such service.

Segtion 6. Indemnification by Declarant. The Declarant, by this instrument and
recording of same, agrees to indemnify the Association against loss or damage arising or
accruing on the Common Arcas or v the Common Arca property as a result of the
construction activities of the Declarant or his agents.

Section 7. Access at Reasonable Hours. For the purpose solely of performing the
maintenance required by this Article, the Association, to its duly authorized agents or
cmployces, shall have the right, afte.” reasonable notice to the owner, to enter upon any Lot
at reasonable hours.

Section 8. Management Agreements. The Board may employ a manger or other
persons who may coniract with independent contractors or managin g agents to perform all
or any part of the duties and responsibilities of the Association in relation 10 the Common
Areas. Any contract with a personal firm appointed as a manager or managing agent shall
be terminable by the Association for cause upon thirty (30) days written notice thereof.
Any such contract, and any other contract with a third person, wherein the third person is to
furnish goods or services for any Common Area or the Association shall be limited 10 a
duration of one (1) year; provided, however, that contracts may be renewable for successive
one (1) year periods with the approval of the majority of the Board.

ARTICLE VIII
EASEMENTS

Section 1. Minor Encroachments. Each Lot and the Common Area shall be subject
to an easement for encroachment created by construction, repair, shifting, settling or
movement, and overhangs as designed or constructed by the Declarant. A valid easement
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for said encroachment and for the maintenance of same, so long as it stands, shall and does
exist.

Section 2. Utilities Bageraent. There is hereby granted and conveyed to the City of
St. George, cable television companies, Mountain Fuel Supply Company, telephone
companies, and other governmental or quasi-governmental entities, their successors and
assigns, a blanket easement upon, across, over and under all of the said Common Areas for
ingress, egress, installation, replacing, repairing and maintaining all utilities at such
location or locations as deemed appropriate by the provider of the utility. By virtue of this
cascment, it shall be expressly permissible for the providing electrical, cable television
and/or telephone company to construct and maintain the necessary equipment on said
property and to affix and maintain clectrical, cable television and/or telephone wires,
circuits and conduits on, across and under the Common Area.

An easement is further granted to all police, fire protection, ambulance, trash
collection and all similar persons to enter upon Common Areas in the performance of their
duties. Should any company furnishing a service conveyed by the general easement herein
provided request a1 specific easement by separate recordable document, Declarant shall
have the right (o grant such easeinent on said property without conflicting with the terms
hereof.

Scction 3. Easements for Ingress and Egress. An casement is hereby granted to the
Association, its ofTicers, agents, cmployees and to any management company selected by
the Association Lc enter in or to cross over the Common Area and any Lot to perform the
duties of maintenance and repair of the home, yard and landscape area, or Common Area
provided for herein, The Declarant expressly reserves to itself, its successors and assigns, a
perpetual casement and right, at their own risk, to cross the Common Area established or
hereafter establislied on the Property by the Declarant, for the purpose of having access for
ingress and egress Lo such other adjacent property upon which Declarant has or may create
additional subdivisions.

Section 4. Easement Agreement With St, George Irrigation Company. The
Owners shall be subject to a non-cxclusive easement agreement to be executed by and
between the Association and the St. George Imigation Company ("Irrigation Company) in
relation to the tract of land owned by the Irrigation Company as shown on the official plat
map and any additions or amendments thereto.

In such agreement the Irrigation Company shall grant to the Association an
easement for the purpose of establishing and maintaining as Common Area a walkway and
intermittent strearn, including reusonable accessory uses related thereto. The Asseciation's
right to the intermittent stream and walkway, including reasonable accessory uses related
thereto, shall be by virtue of the non-exclusive casement agreement and shall not be by way
of ownership.

It is expressly understood that the Irrigation Company shall have no duty to supply
watcr to the intermitient stream. The Irrigation Company shall have the right of ingress and
egress upon the eusement granted in favor of the Association for the purpose of maintaining
its irrigation pipeline located under the cascment. The Irrigation Company shall be
responsible for repair of all damage caused in the maintenance of its pipeline. It is
expressly understood that the Association shall be responsible to maintain in good order
and at its sole expznse the walkway and intermittent stream, including reasonable accessory
uses related thereto. The Association shall only be obligated to maintain the intermittent
stream so long as there is water provided by the Irrigation Company in excess of its needs.
The specific rights and duties of the partics are more fully contained in said agreement and
the same is referrcd to as though fully incorporated in this Restated and Amended
Declaration. The agreement referred to herein shall be recorded on the records of the
Washington County Recorder's Office.

If the Asscciation, through no fault of Declarant, loses the right to maintain an
intermittent strcam and walkway, including rcasonable accessory uses related thereto, the
Association shall not seek compensation or contribution for the loss from Declarant.
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ARTICLE IX
INSURANCE

SECTION 1. INSURANCE ON LOTS AND HOMES. THE ASSOCIATION
SHALL HAVE NQ DUTY OR RESPONSIBILITY TO PROCURE OR MAINTAIN ANY
FIRE, LIABILITY, FLOOD, EARTHQUAKE OR SIMILAR CASUALTY COVERAGE
FOR LOT OR HOME, OR FOR THE CONTENTS OF ANY HOME. THE
ASSOCIATION ALSO SHALL HAVE NQ DUTY TO INSURE AGAINST ANY
NEGLIGENT ACTS OR EVENTS OCCURRING AT OR ON LOT OR IN THE HOME.

Assessments. Funds for insurance to be maintained by the Association
shall be pr0v1ded for from annual assessments as allowed by Article IV.
:¢s. The Association shall secure and at all times
maintain the followmg msurance coverages:

(a) verage. A multi-peril type policy covering the Common
Arcas and facilities, Such policy shall provide coverage against loss or damage by the
standard extended coverage endorsement, debris removal, cost of demolition, vandalism,
malicious mischief, windstorm, fire, carthquake, hailstorm, water damage, and such other
risks as customarily are covered with respect to projects similar to this Project in its
construction, location, and use. As a minimum, such policy shall provide coverage on a
replacement cost basis in an amount not less than that necessary to comply with any co-
insurance percentage specified in the policy, but not less than 100% of the full insurable
value (based upon replacement cost). Such policy shall include an "agreed amount
endorsement” or its equivalent, a "demolition endorsement” or its equivalent, an "increased
cost of construction endorsement” or its equivalent, and a "contingent liability from
operation of building laws endorsement” or its equivalent.

(b) Broad-form Public Liahility Coverage. A comprehensive policy insuring
the Owners, the Association, its trustees, officers, agents and employees against all damage
or injury caused by their negligence to the public, invitees, tenants or Owners on the
Common Area. Limits of the liability under such coverage shall not be less than
$1,000,000 for all claims for personal injury or property damage, or both, arising out of a
single occurrence. Such policy or policics shall be issued on a comprehensive liability
basis, shall provide that cross-insurers as between themselves are not prejudiced, and shall
contain "a severability of interest" clause or endorsement to preclude the insurer from
denying the claim of an Owner in the development because of negligent acts of the
Association or others.

{c) Fidelity Coverage. A fidelity policy or policies to protect against dishonest
acts on the part of a trustee(s), officer(s), manager, employee(s) of the Association and all
others, including volunteers, who handle or are responsible for handling funds of the
Association. The fidelity coverage shall name the Association as the obligee or insured and
shall be written in an amount sulTicient to offer the protection reasenably required, but in
no event less than 100% of the reserves. The fidelity bond or insurance shall contain
waivers of any defense based upon the exclusion of persons who serve without
compensation from any definition of employee or similar expression. Said policy shall also
provide that it may not be canceled or substantially modified (including cancellation for
non-payment of premiums) without at least thirty (30) days' prior written notice to all first
mortgagees of Lots.

. Additional Provisions. The following additional provisions shall apply
with respect to insurance:

(a) 1 of Palicies. All policies shall be writien by a reputable company
approved by the Board of Trustees.

(b) Contribution. Insurance secured and maintained by the Association shall
not be brought into contribution with insurance held by the individual owners or their
mortgagees.
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«©) Flood Insurancg. In the cvent that some part of the Project is now or may in
the future be classified by the Housing and Urban Development as an area having special
flood hazards, a blanket policy of flood insurance on the flood areas shall be maintained in
an amount customarily required in projects of this type to ensure against flood damage.

(d)  Premiums Maintained in the Name of the Association . Premiums
for all insurance coverage obtained by the Association shall be written in the name of the
Association as trustee for each of the home owners,

) Review of Insurance Policies. The Board of Trustees shall periodically, and
whenever demand is made by twenty percent (20%) or more of the Owners, review the
adequacy of the Association’s insurance program and shall report in writing the conclusions
and actions of any mortgagee or any Lot who shall have requested a copy of such report.
Copies of every policy of insurance procured by the Board of Trustees shall be available for
inspection by the Owners.

(f) Rebuilding After Damage or Destruction. In the event of damage or
destruction by fire or other casualty to any properties covered by insurance written in the
name of the Association as trustee for the Owners, the Board of Trustees shall, upon receipt
of insurance proceeds, contract to rebuild or repair such damage or destroyed portions of
the Propertics to as good a condition as formerly. All such insurance proceeds shall be
deposited in a bank or other financial institution, whose accounts are insured by a federal
governmental agency, with the proviso agreed to by said bank or institution that such funds
may be withdrawn only by the signatures of at least two (2) members of the Board of
Trustees. The Board of Trustees shail advertise for sealed bids with any licensed
contractors. The contractors shall be required (o provide a full performance and payment
bond for the repair, construction, or rebuilding of destroyed property. In the event the
insurance proceeds are insufficient to pay all of the costs of repairing or rebuilding, or both,
to the same condition as formerly, the Board of Trustees shall levy a special assessment
against all Owners in such proportions as the Board of Trustecs deems fair and equitable in
light of the damage sustained.

ARTICLE X
ANNEXATION OF ADDITIONAL PROPERTIES

Section 1. Annexation by Declarant, Declarant reserves the right, at its sole
discretion and without the consent of Class A members, to expand the Properties to include
additional property more particularly described in Exhibit A attached hereto and
incorporated herein for a period terminating December 31, 2000.

In the event the Declarant, within the time period set forth in this Article, files other
plat(s) creating additional subdivisions in the afore-described property under the name and
style of "The Boulders” Phase ___, a subdivision, and states on said plat(s) the intention to
have the property described on said plat subject to the terms, covenants and conditions of
this Restated and Amended Decluration, then, upon recording of said plat, the property
described therein shall be subject to this Restated and Amended Declaration. The terms,
covenants and conditions contained herein run not only to, with and from the property
described herein, but by this reference to said plat or plats, also to, with and from atl
adjoining additions thereto made pursuant to this Article.

Section 2. Limitations on Annexatjon. Developer's right to annex said land to the
property shall be subject to the following limitations;

(a) The annexed land must be a patt of the land described on Exhibit A and
attached hereto.

(b) Any additional subdivision annexed hereto by the Declarant shalt be
comprised exclusively of lots for detached residential single-family
dwellings. The Declarant shall have the sole discretion to develop-the
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Common Area in said addition(s) and to include any facilities or amenities
thereon that Declarant decims necessary.

(c) If additional subdivisions are created by the Declarant pursuant to the terms
of this Article, the lot owners in said addition(s) shall be members of the
Association and shall have the same rights to the use and enjoyment of the
property and facilities of the Association as any other member, either an
owner in "The Boulders”, PHASE 1 or otherwise. The Common Area in any
such additional subdivision(s) as set forth therein shail be deeded by the
Declarant to the Association, prior (o the conveyance of the first Lot on said
plat, and the Association must accept the deed to said Common Area.

ARTICLE XI
USE RESTRICTIONS

Section 1. Residential Use. No owner shall occupy or use his home, or permit the
same or any part thereof to be occupied or used for any purpose other than as a private
residence for the owner and the owner's family or the owner's lessees or guests.

ion 2. Fee Conveyed. Each Lot shall be conveyed as a separately desig-
nated and legally described freehold estaie, the owner taking title in fee simple, subject to
the terms, conditions, and provisions hercof.

Section 3. Uses Permitted by Declarant Dyring Construction. Notwithstanding
any provisions herein contained to the contrary, it shall be expressly permissible for
Declarant on the building of said homes 1o maintain during the period of construction and
sale of said homes, upon such portion of the premises as Declarant deems necessary, such
facilities as in the sole opinion of Declarant may be reasonably required, convenient or
incidental to the construction and sale of said homes, including, but without limitation, a
business office, storage area, construction yard, signs, model homes and sales office.

Section 4. Household Peis Permitted. No animals, livestock or poultry of any kind
may be raised, bred, or kept on any Lot or in the Common Area, except that dogs, cats or
other household pets may be kept in homes, or upon any Lot, subject to the rules and
regulations adopted by the Board of Trustces. All dogs or cats, while not on a Iot, shall be
on a leash.

Section 5. Obstruction of the Common Area. There shall be no obstruction of the
Common Area. Nothing shall be stored in the Common Area without the prior consent of
the Board of Trustees.

Section 6. Qil and Mining Operations. No drilling, quarrying or mining operations
of any kind shall be permitted upon or in any Lot or upon the Common Area.

Section 7. Alteration of Coinmon Area. Nothing shall be altered or constructed, or
removed from the Common Area, except with the written consent of the Board of Trustees.

Section 8. Leases. Any lease agreement between a home owner and a lessee shall
be required to provide that the terms of the lease shall be subject in all respects to the
provisions of this Restated and Amended Declaration, Articles of Incorporation of the
Association, the Bylaws of said Association, and all rules enacted and published by the
Board of Trustees, and that any failute by lessee 1o comply with the terms of such
documents and rules shall be a default under the lease. Furthermore, all leases shall be in
writing and a copy of each signed lease shall be left in the office of the Association by the
homeowner.

Section 9. Recreational Vehicles. No reereational vehicles may be parked within
the Common Areas or upon the driveways of each lot for longer than a forty-eight (48)
hour period. In no event shall any recreational vehicle, camper, trailer, tent trailer, o
maobile home be used for camping or for overnight accommodations by the lot owner or by
the lot owner's guesis in and on the Common Areas of the project or on the driveways of
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the homes. Other than as provided above, recreational vehicles must be parked behind the
front foundation line of a home.

Section 10. Nuisances. No noxious or offensive activities shall be carried on or
upon any Lot, nor shall anything be done thereon which may become and annoyance or
nuisance to the Project.

Section 11 Violation Constitutes a Nuisance. Any act or omission, whereby any
restriction, condition, or covenant as set forth in this Restated and Amended Declaration, if
violated in whole or in part is declared to be and shall constitute a nuisance, and may be
abated by the Declarant or affected property owners and such remedy shall be deemed to be
cumulative and not exclusive.

Section 12. Antennas. No television, radio, satellite dishes, or other external
antcnnas shall be erected, placed, or maintained upon any of the property, or in front of any
building constructed thereon without the prior approval of the Architectural Control
Committee and said Commilttee shall have the right to remove or cause removal of the
antennas erected, placed, or maintained without said prior approval.

ARTICLE XII
GENERAL PROVISIONS

Section 1. Enforcement. The Association, or the Declarant or its successors in
interest, or any owner, shall have the right to sue for damages, or to enforce by any
proceeding injunctive or otherwise, at law or in equity, all restrictions, conditions,
covenants, reservations, liens and charges now or hereafter imposed by the provisions of
this Restated and Amended Declaration, Bylaws or Articles of Incorporation. Specifically,
the aggrieved parly may seek to recover damages and for injunctive relief. Failure by the
Association to enforce any covenant or restriction therein contained shall in no event be
deemed a waiver of the right 1o do so thercafter. In the event any Covenant, Conditions or
Restriction included herein is consistent or in conflict with restrictions set forth in the
subdivision building, zoning or cther ordinances of the City of St. George, the ordinances
shall govern so long as the restrictions contained in the ordinances are more restrictive than
the terms of this Restated and Amended Declaration. However, where the terms of this
Declaration are more restrictive than those contained in the ordinances of the City of
St. George, owners shall be subject w the enforcement of the terms of this declaration,

ion 2. ility, C i lidi ictions. All of said
conditions, covenants and reservations contained in this Restated and Amended Declaration
shall be construed together, but if it shall at any time be held that any one of said
conditions, covenants or reservations, or any part thereof, is invalid, or for any reason
becomes unenforceable, no other condition, covenant, or reservation, or any part thereof,
shall be thereby affected or impaired; and the Declarant and lot owners, their successors,
heirs and/or assigns shall be bound by each article, section, subsection, paragraph, sentence,
clause and phrase of this Restated and Amended Declaration, irrespective of the fact that
any article, section, subsection, paragraph, sentence, clause or phrase be declared invalid or
inoperative or for any reason become unenforceable.

Section 3. Duration. The covenants and restrictions of this Restated and Amended
Declaration shall run with and bind the land, and shall inure to the benefit of and be
enforceable by the Association, or the owner of any Lot subject to this Restated and
Amended Declaration, their respective legal representative, heirs, successors, and assigns
for a term of thirty (30) years from the date this Restated and Amended Declaration is
recorded, after which time said covenants shall be automatically extended for successive
periods of ten (10) years.

Section 4. Gender and Grammar. The singular wherever used in this Restated and
Amended Declaration shall be censtrued to mean the plural when applicable and the
necessary grammutical changes required 1o make the provisions hereof apply either to
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corporations or individuals, men or women, shall in all cases be assumed as though in each
case fully expressed.

Section 5. Conflicts. In casc of any conflict between this Restated and Amended
Declaration, as the same may be amended from time 1o time, and the Articles of
Incorporation and the Bylaws of the Association, as they may be amended from time to
time, the provisions of this Restated and Amended Declaration shall be controlling,

ARTICLE XIII
AMENDMENT

Section 1. Declarant's Right 10 Amend. Until all portions of "The Boulders” Phase
I'land are developed, or until the right to enlarge the project through the addition of tracts
or subdivisions terminates, whichever event first occurs, Declarant shall have, and is hereby
vested with the right to unilaterally amend this Restated and Amended Declaration and or
the Plat as may be reasonably necessary or desirable: (i) to adjust the boundaries of the
Lots; (ii) to more accurately express the intent of any provisions of the Restrictive
Covenants and Declaration in the light of then existing circumstances or information; (iii)
Lo better insure, in light of the existing circumstances or information, workability of the
arrangement which is contemplated by the Restrictive Covenants; (iv) to facilitate the
practical, technical, administrative or functional integration of any additional tract or
subdivision into the Project; or to conform to the underwriting guidelines of major
sccondary market investors in order to facilitate the availability of financing.

Sectign 2. Lot Owners Right to Amend. Subject to Section 1, this Restated and
Amended Declaration may be amended during the first twenty (20) year period by any
instrument signed by not less than seventy percent (70%) of the lot owners, and thereafter,
by an instrument signed by not less than sixty percent (60%) of the lot owners, which
amendment shall be cffective upon recordation in the Office of the Recorder of Washington
County, State of Utah. Prior to any material amendment to this Restated and Amended
Declaration, written notice shall be sent to all holders of first mortgage liens, setting forth
said amendment and advising them of the date that the members will vote on said
amendment.

ARTICLE XIV
INITIAL REGISTERED AGENT AND INITIAL REGISTERED OFFICE

The address of the initial registered office of the Association shall be 31 North 700
East #142, St. George, Utah 84770. The name of the registered agent at that address is
Darcy Stewart.

IN WITNESS WHEREQF, the undersigned, being the Declarant herein, has
exccuted this document on the day and year first above written.

Declarant

SUN RIVER DEVELOPMENT, L.C.,
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STATE OF UTAH, )

1 8S,
County of Washjngion. -
On the ll}gdj\day of QM:DDHQ%, before me DARCY STEWART, signer

of the within and foregoing instrument, who being by me duly swomn, did say that he is a
Member of Sun River Development, L.C., and that said instrument was sigried in behalf of
said company by authority of its Operating Agreement.

IN WITNESS WHERECF, I have hercunto set my hand and seal this

00 dayor EARLTOLY 1095, \U o P

otary Publi
My Commission Expires: Residing at: Z— L\ £ L &g | L [
H- 11 Qe .

o5 TELINA BISHOP
ok N\ WOTARY PUBLIC - STATE of UTAH
" NO. 088618

12
%ao% 3 QUALIFIED IN WASHINGTON CO.
COMM, EXP. 4-17-96

r%‘y',
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Exhibit A
Parcel 1:

Beginning at a point North 89° 40' 55" East 2181.03 feet along the Section line
and North 00° 00' 00" East 185.14 feet from the North 1/4 corner of Section 5, Township
43 South, Range 15 West of the Salt Lake Base and Meridian, said point being the
Northeast corner of Lot 33 in the proposed "BOULDERS" Phase 1, and running thence
North 77° 17' 24" East, 513.51 feet; Thence South 00° 12' 16" East 305.09 feet; Thence
South 44° 40' 55" West 28.92 feet; Thence South 45° 19' 05" East 160.00 feet; Thence
South 44° 40 55" West 31.59 feet; Thence 45° 19’ 05" East 199.12 feet; Thence South
40° 40' 55" West 300.00 fect; Thence South 00° 12' 16" East 191.49 feet; Thence South
89° 40' 55" West 352.08 fect; Thence North 36 © 59' 05" West 627.63 feet; Thence North
53° 00’ 55" Bast 125,00 feet; Thence South 36° 59' 05" East 49.05 feet to the point of
curvature of a 200.00 foot radius curve, concave 1o the Northeast; Thence Southeasterly
59.22 feet along the arc of said curve through a central angle of 16° 57' 58"; Thence
North 36° 02' 57" East 86.23 feet; Thence North 77° 17' 24" East 100.00 feet; Thence
North 12° 42" 36" West 125.00 feet; Thence South 77° 17' 24" West 24.80 feet; Thence
North 12° 42" 36" West 195.00 feet (o the point of beginning. Contains 12.33 acres.

Parcel 2:

Beginning at a point North 89° 40' 55" East 2681.71 feet along the Section line
and North 00° 00' 00" East 295.34 feet from the North 1/4 corner of Section 5, Township
43 South, Range 15 West, of the Salt Lake Base and Meridian, said point being the
Northeast corner of 1ot 55 in the proposed "BOULDERS" Phase 3 and running thence
North 59° 58' 44" East 263.80 feet; Thence North 51° 49' 07" East €99.07 feet; Thence
North 08° 25' 56" East 231.09 feet to the center line of a proposed 80.00 foot wide road;
Thence South 73° 47" 04" East 375.26 feet; Thence South 00° 53" 19" East 703,11 feet;
Thence South 50° 36' 34" West 1526.20 feet; Thence North 00° 12' 16" West 169.70 feet;
Thence North 44°40' 55" East 300.00 feet; Thence North 45° 19' 05" West 199.12 feet;
Thence North 44°40' 55" East 31.59 feet; Thence North 45° 19° 05" West 160.00 feet;
Thence North 44° 40' 55" Fast 28.92 fect; Thence North 00° 12" 16" West 305.09 feet to
the point of beginning. Contains 23.93 acres.

Parcel 3:

Beginning at a point on the North line of Scction 4, South 89° 28' 24" West
1295.27 feet from the North 1/4 corner of Section 4, Township 43 South, Range 15 West,
of the Salt Lake Base and Meridian, said point being the Northeast comer of Sectional
Lot 4 of said Section 4 and running thence South 00° 57" 50" East 1350.42 feet to the
Southeast corner of said Sectional Lot 4; Thence South 89° 02' 52" West 1307.61 feet to
the Southwest corner of said Sectional Lot 4; Thence North 00° 26' 33" West 651.26 feet
along West line of said Section 4; Thence North 50° 22' 17" East 1123.89 feet to a point
of the North line of said Section 4; Thence North 89° 28' 24" East 424.15 feet to the point
of beginning. Contains 33.40 acres, morc or less.
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