w;

A

. PARTNERS, L.C., a Utah limited liability company, of 5152 North Edgewood Drive,

" the plan attached hereto as Exhibit A-1 hereof, said tract being more particularly described in

When recorded return to: " L
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2001 S.E. 107 Street REQUEST: GUARDIAN TITLE CD

Bentonville, AR 72712-6489

Cedar City, UT

EASEMENTS WITH COVENANTS AND
RESTRICTIONS AFFECTING LAND ("ECR") -

THIS AGREEMENT is made as of the 23%' day of o
2000, between WAL-MART STORES, INC., a Delaware corporation, of 702 S.W. Eighth
Street, Bentonville, Arkansas 72716 ("Wal-Mart"), and PROVIDENCE QUANTUM

Suite 350, Provo, Utah 84604 ("Developer”).
WITNESSETH:

WHEREAS, Wal-Mart is the owner of the Wal-Mart Tract as shown on

Exhibit B attached hereto;

WHEREAS, Developer is the owner of the Developer Tract and the
Outparcel(s) shown on the plan attached hereto as Exhibit A-1 hereof, the same being more
particularly described in Exhibit C hereof;

WHEREAS, Developer is the owner of the North Cross Hollow Property
and the South Cross Hollow Property shown on the plan attached hereto as Exhibit A-1 hereof,
the same each being more particularly described in Exhibit C-2 hereof; and

' WHEREAS, Wal-Mart and Developer desire that the Wal-Mart Tract and
the Developer Tract be developed in conjunction with each other pursuant to a general plan of
improvement to form a commercial Shopping Center (sometimes hereinafter referred to as the
"Shopping Center"), and further desire that said tracts, the Outparcel(s), the North Cross Hollow
Property and the South Cross Hollow Property be subject to the easements and the covenants,

conditions and restrictions hereinafter set forth;

NOW, THEREFORE, for and in consideration of the premises,
easements, covenants, conditions, restrictions, and encumbrances contained herein, the
sufficiency of which is hereby acknowledged, Wal-Mart and Developer do hereby agree as

follows:
TEH:seb 337378.01 02/08/00
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period of thirty-six (36) consecutive months. In the event of a breach of this covenant, Wal-Mart
shall have the right to terminate this Agreement and to seek any and all remedies afforded by
either law or equity.

4. Buildings.

a. Design and Construction. The Buildings Areas shall be designed
so that the exterior elevation of each shall be architecturally and aesthetically compatible and so
that building wall footings shall not encroach from one tract onto another tract except as
provided for in Subsection d. below. The design and construction shall be of high quality. No
building shall exceed thirty-five feet (35') in height above finished grade. No building shall have
a metal exterior. :

b. Location. No building shall be constructed on the Wal-Mart Tract
and the Developer Tract (as either immediate development or future expansion) except within
the Building Areas and no improvements or alterations which substantially vary from those
shown on Exhibit A-2 may be made without the prior written consent of Wal-Mart. The front
wall(s) of the building(s) on the Wal-Mart Tract and the Developer Tract shall be constructed in
the location shown in Exhibit A-2.

c. Fire Protection. Any building constructed in the Shopping Center
shall be constructed and operated in such a manner which will preserve the sprinklered rate on
the other buildings in the Shopping Center.

d. Easements. In the event building wall footings encroach from one
tract onto another, despite efforts to avoid that occurrence, the party onto whose tract the
footings encroach shall cooperate in granting an encroachment permit or easement to the party
whose building wall footings encroach.

e. Outparcel(s) Development. The Outparcel(s) shall be developed
~ only under the following guidelines:

(D The building constructed on the Qutparcel(s) shall not
exceed twenty-five (25) feet in height, as measured from the elevation 5950.5 as to Qutparcel 1,
5953.5 as to Outparcel 2, 5955.5 as to Outparcel 3 and 5960 as to Outparcel 4.

(2)  Any buildings to be constructed on the Outparcel(s) shall
not exceed 7,500 square feet in size; provided however, so long as each and every other
provision hereof is at all times complied with, there may be constructed on one of the Outparcels
not more than one (1) building in excess of 7,500 square feet in size, but in no event in excess of
9,500 square feet in size. The 9,500 square foot exception applies to only one of the Qutparcels

- (selected by Developer), all other Outparcels must strictly comply with the 7,500 square foot
limitation. :

3) Any rooftop equipment shall be screened in a manner
satisfactory to the Developer; Q04 18793  Bx00707 Pa00404
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the state in which the Outparcel(s) are located; (ii) have liability limits of at least $2,000,000.00
for each occurrence, bodily injury and property damage combined; (iii) provide for full
replacement value for the buildings and improvements covered thereunder and (iv) not be subject
to change, cancellation or termination without at least thirty (30) days prior written notice to
Developer.

f. South Cross Hollow Property Development. The buildings
constructed on the South Cross Hollow Property shall not exceed twenty-five (25) feet in height,
as measured from the mean finished elevation of the parking area of the South Cross Hollow
Property.

5. Common Aregas.

a. Grant of Easements. Wal-Mart, with respect to the Wal-Mart
Tract, and Developer, with respect to the Developer Tract, and the Outparcels, each as grantor,
hereby grants to the other party, as grantee, and to the agents, customers, invitees, licensees,
tenants and employees of grantee, a nonexclusive easement over, through and around said tracts
for roadways, walkways, ingress and egress, parking of motor vehicles, loading and unloading of
commercial and other vehicles, and the use of facilities installed for the comfort and convenience
of customers, invitees, licensees, tenants and employees of all businesses and occupants of the
buildings constructed on the Building Areas defined above. In addition to the foregoing,
Wal-Mart and Developer hereby grant for the benefit of those certain Outparcel(s) now owned
by Developer and identified on Exhibit A-1, nonexclusive easements for vehicular and
pedestrian access, ingress, and egress over and across the Wal-Mart Tract and the Developer
Tract; provided, however, in no event shall the owner, occupant, licensee or invitee of any of the
Outparcel(s) be permitted to use the Wal-Mart Tract or the Developer Tract for vehicular parking
or for any other purpose other than as described above.

b. Limitations on Use.

(1)  Customers. Each party shall use reasonable efforts to
ensure that customers and invitees shall not be permitted to park on the Common Areas except
while shopping or transacting business on the Wal-Mart Tract and the Developer Tract.

(2) Employees. Each party shall use reasonable efforts to
ensure that employees shall not park on the Tract of the other party. The parties hereto may from
time to time mutually designate and approve "employee parking areas" not shown on
Exhibit A-2.

(3)  General. Any activity within the Common Areas other than
its primary purpose of the Common Areas, which is to provide for parking for the customers,
invitees and employees of those businesses conducted with the Building Areas and for the
servicing and supplying of such businesses, shall be permitted so long as such activity shall not
unreasonably interfere with such primary purpose. Persons using the Common Areas in
accordance with this Agreement shall not be charged any fee for such use.

Q04 18793 Bk00707 Pe00408
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b. Maintenance.

(1)  Standards. Following completion of the improvements on
the Common Areas, the parties hereto shall maintain the Common Areas in good condition and
repair. The maintenance is to include, without limitation, the following:

(a)  Maintaining the surfaces in a level, smooth and
evenly-covered condition with the type of surfacing material originally installed or such
substitute as shall in all respects be equal in quality, use, and durability;

(b)  Removing all papers, ice and snow, mud and sand,
debris, filth and refuse and thoroughly sweeping the area to the extent reasonably necessary to
keep the area in a clean and orderly condition;

(c)  Placing, keeping in repair and replacing any
necessary appropriate directional signs, markers and lines;

(d)  Operating, keeping in repair and replacing, where
necessary, such artificial lighting facilities as shall be reasonably required;

(¢)  Maintaining all perimeter and exterior building
walls including but not limited to all retaining walls in a good condition and state of repair; and

® Maintaining, mowing, weeding, trimming and
watering all landscaped areas and making such replacements of shrubs and other landscaping as
is necessary.

(2) Expenses. The respective owners shall pay the
maintenance expense of their tracts.

(3) By Agent. Subjectto the mutual agreement of the parties
hereto, a third party may be appointed as an agent of the parties to maintain the Common Areas
in the manner as above outlined. Said third party may receive for such agency a fee that is
mutually acceptable to all parties to cover supervision, management, accounting and similar fees,

which sums are to be included in the general maintenance expense paid by the respective owners
of the Common Areas.

C. Taxes. Each of the parties hereto agrees to pay or cause to be paid,
prior to delinquency, directly to the appropriate taxing authorities all real property taxes and
assessments which are levied against that part of the Common Areas owned by it.

_ 7. Signs. No sign shall be located on the Common Areas on the Wal-Mart
Tract and the Developer Tract except signs advertising businesses conducted thereon, of which,
there shall be no more than two (2) signs on the Common Areas on the Wal-Mart Tract and two
(2) signs on the Common Areas on the Developer Tract. No signs shall obstruct the ingress and

egress shown on Exhibit A-2. 00418793 Bx00707 Pc00410
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Hundred Million Dollars ($100,000,000.00), and so long as Wal-Mart is owner or Lessee of the
Wal-Mart Tract, Wal-Mart shall have the right to retain (in whole or in part) the financial risk for
any claim.

0. Eminent Domain.

a. Owner's Right To Award. Nothing herein shall be construed to
give either party any interest in any award or payment made to the other party in connection with
any exercise of eminent domain or transfer in lieu thereof affecting said other party's tract or
giving the public or any government any rights in said tract. In the event of any exercise of
eminent domain or transfer in lieu thereof of any part of the Common Areas located on the
Wal-Mart Tract and the Developer Tract, the award attributable to the land and improvements of
such portion of the Common Areas shall be payable only to the owner thereof, and no claim
thereon shall be made by the owners of any other portion of the Common Areas.

b. Collateral Claims. All other owners of the Common Areas may
file collateral claims with the condemning authority for their losses which are separate and apart -
from the value of the land area and improvements taken from another owner.

| c. Tenant's Claim. Nothing in this Paragraph 9 shall prevent a tenant
from making a claim against an owner pursuant to the provisions of any lease between tenant and
owner for all or a portion of any such award or payment.

d. Restoration Of Common Areas, The owner of any portion of the
Common Areas so condemned shall promptly repair and restore the remaining portion of the
Common Areas within its respective tract as nearly as practicable to the condition of the same
‘immediately prior to such condemnation or transfer, to the extent that the proceeds of such award
are sufficient to pay the cost of such restoration and repair and without contribution from any
other owner.

10.  Rights And Obligations Of Lenders. If by virtue of any right or obligation
set forth herein a lien shall be placed upon the tract of either party hereto, such lien shall
expressly be subordinate and inferior to the lien of any first lienholder now or hereafter placed on
such tract. Except as set forth in the preceding sentence, however, any holder of a first lien on
the Wal-Mart Tract, the Developer Tract, the Outparcels, the North Cross Hollow Property or the
South Cross Hollow Property, and any assignee or successor in interest of such first lienholder,
shall be subject to the terms and conditions of this Agreement.

11.  Release from Liability. Any person now owning or hereafter acquiring fee
or leagehold title to the Wal-Mart Tract, the Developer Tract, the Outparcels, the North Cross
Hollow Property or the South Cross Hollow Property, shall be bound by this Agreement only as
to the tract or portion of the tract owned or acquired by such person. In addition, such person
shall be bound by this Agreement only during the period such person is the fee or leasehold
owner of such tract or portion of the tract, except as to obligations, liabilities or responsibilities
that accrue during said period. Although persons may be released under this paragraph, the
easements, covenants and restrictions in this Agreement shall continue to be benefits to and

servitudes upon said tracts running with the land. Q04 18793 BrOO707 Pe00412
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IN WITNESS WHEREOF, the parties have executed this Agreement the
day and year first written above.

ATTEST WAL-MART STORES, INC., a Delaware
corporation
/%4
‘ stant &
Its Assistant Vice Prosident
"Wal-Mart"
ATTEST PROVIDENCE QUANTUM PARTNERS,

L.C., a Utah limited liability company

By

Its

"Developer”

State of_ApxpnsdS
County of Bg_nlm

. The foregoing mstrument was acknowledged before me this f day of
Telooua [,j , 2000, by M. Beda. , the \de it

of Wal-M Stores, Inc., a Delaware corporatlon, on behalf of the c rporatlon

(Seal and Expiration Date)

OEFICIAL SEAL s

ROBIN M. LeMEUR Notary Public
NOTARY PUBLIC - - ARKANSAS : N

BENTON COUNTY G044 18793 B00707 Pe00414

My Commission Expires MAY 1, 2003

TEH:seb 337378.01 02/08/00
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State of st
County of | ytmfn

The foregoing instrument was acknowledged before me this @’:day of

FVor o ,2000,by T Puclh , the mwm()f
Providence Quantum Partners, L.C., a Utah lirhited liability company, on behalfof the limited
liability company. '

(Seal and Expiration Date)

FEED  NOTARY PUBLIC
i DEBOR! " ARTER Notary Public
X Spanish Fork, Uizh 84660

My Commission Expires Jan. 15,2001
Stato of Utah

I

Q04 187F3 Br00707 Pp00416
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WAL-MART TRACT

PARCEE (19.508 Acres)

BEGINNING S01°09'20"E, 110.36 FEET ALONG THE SECTION LINE FROM THE
WEST 1/4 CORNER OF SECTION 22, TOWNSHIP 36 SOUTH, RANGE 11 WEST, SLM:
THENCE ALONG SOUTHWESTERLY R/W LINE OF CROSS HOLLOW ROAD AS
FOLLOWS: $64°00'12"E, 275.00 FEET; THENCE ALONG THE ARC OF A CURVE TO THE
LEFT, HAVING A RADIUS OF 1250.00 FEET, A DISTANCE OF 385.44 FEET: THENCE
$81°40'14"E, 99.10 FEET; THENCE ALONG THE ARC OF A CURVE TO THE RIGHT,
HAVING A RADIUS OF 40.00 FEET, A DISTANCE OF 62.13 FEET TO A POINT OF
REVERSE CURVATURE; THENCE ALONG THE WESTERLY R/W LINE OF
PROVIDENCE CENTER DRIVE AS FOLLOWS: THENCE ALONG THE ARC OF A
CURVE TO THE LEFT, HAVING A RADIUS OF 645.00 FEET, A DISTANCE OF 148.81
FEET: THENCE S05°54'04"E, 168.92 FEET; THENCE DEPARTING SAID R/W LINE
$84°13'12"W, 115.33 FEET; THENCE ALONG THE ARC OF A CURVE TO THE RIGHT,
HAVING A RADIUS OF 56.00 FEET, A DISTANCE OF 26.94 FEET: THENCE
N68°20'15"W, 89.67 FEET; THENCE ALONG THE ARC OF A CURVE TO THE LEFT,
HAVING A RADIUS OF 15.00 FEET, A DISTANCE OF 23.56 FEET: THENCE
$21°39'45"W, 472.81 FEET; THENCE N68°20'15"W, 727.15 FEET; THENCE §24°06'44"W,
74,00 FEET; THENCE $22°19'39"W, 40.95 FEET; THENCE N65°56'25"W, 168.00 FEET:
THENCE N2°37'28"W, 45.81 FEET; THENCE N18°15'33"E, 527.97 FEET; THENCE
N27°33'14"E, 387.42 FEET TO A POINT ON THE SOUTHERLY R/W LINE OF CROSS
HOLLOW ROAD; THENCE ALONG SAID R/W LINE AND THE ARC OF A NON-
TANGENT CURVE TO THE RIGHT, HAVING A RADIUS OF 950.00 FEET, A DISTANCE
OF 62.96 FEET, LONG CHORD FOR SAID CURVE BEARS $65°54'07"E, 62.95 FEET;
THENCE $64°00'12"E, 146.91 FEET TO THE POINT OF BEGINNING.

Q04 18793 Bk00707 Pe00422
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DEVELOPER TRACT

RAREEES (25.056 Acres)

BEGINNING AT THE SOUTHEAST CORNER OF SECTION 21, TOWNSHIP 36 SOUTH,
RANGE 11 WEST, SLM; THENCE $89°51'05"W, 150.02 FEET ALONG THE SECTION
'LINE: THENCE N01°09'20"W, 403.91 FEET; THENCE N90°00'00"W, 362.90
FEET: THENCE N02°37'28"W, 1375.45 FEET; THENCE $65°56'25"E, 168.00 FEET:
THENCE N22°19'39"E, 40.95 FEET; THENCE N24°06'44"E, 74.00 FEET: THENCE
$68°20'15"E, 727.15 FEET; THENCE $21°39'45"W, 30.79 FEET: THENCE ALONG THE
ARC OF A NON-TANGENT CURVE WITH A RADIUS OF 62.50 FEET, A DISTANCE OF
170.91 FEET, LONG CHORD FOR SAID CURVE BEARS S11°02'05"W. 122.42 FEET:
THENCE S00°37'28"E, 147.64 FEET; THENCE $67°23'15"E, 304.31 FEET TO A POINT ON
THE WEST R/W LINE OF PROVIDENCE CENTER DRIVE: THENCE ALONG SAID R/W
LINE $22°36'45"W, 147.37 FEET; THENCE ALONG SAID R/W LINE AND THE ARC OF A
CURVE TO THE RIGHT, HAVING A RADIUS OF 1 155.00 FEET. A DISTANCE OF 132.84
FEET; THENCE $29°12'09"W, 80.03 FEET; THENCE LEAVING SAID R/W LINE
N89°46'50"W, 401.49 FEET; THENCE S01°09'20"E, 809.43 FEET ALONG THE SECTION

LINE TO THE POINT OF BEGINNING.

Q04 18793 Br00707 Pa00424
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OUTPARCEL 2

BARCEL#5

BEGINNING $01°09720"W, 991.40 FEET ALONG THE SECTION LINE AND
N90°00'00"E, 385.22 FEET FROM THE W1/4 CORNER OF SECTION 22. T36S. R11W, SLM:
THENCE N21°39'45"E, 167.99 FEET; THENCE $65°53'16"E. 343.67 FEET: THENCE ALONG
THE WESTERLY LINE OF PROVIDENCE CENTER DRIVE AND THE ARC OF A NON-
TANGENT CURVE TO THE RIGHT, HAVING A RADIUS OF 825.00 FEET. A DISTANCE OF
174.41 FEET, LONG CHORD FOR SAID CURVE BEARS $8°4226"W, 174.09 FEET; THENCE
N65°53'16"W, 382.74 FEET TO THE POINT OF BEGINNING.

0418793 Br00707 Pel0426
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OUTPARCEL 4

PARCH#5

BEGINNING S01°09"20"W, 1439.06 FEET ALONG THE SECTION LINE AND
N90°00'00"E, 282.96 FEET FROM THE W1/4 CORNER OF SECTION 22, T36S. R11W, SLM:
THENCE N00°37'28"W, 147.64 FEET; THENCE ALONG THE ARC OF A NON-TANGENT
CURVE TO THE LEFT, HAVING A RADIUS OF 62.50 FEET, A DISTANCE OF 98.17 FEET.
RADIUS POINT FOR SAID CURVE BEARSN00°37'28"W; THENCE N89°22'32"E,20.05 FEET:
THENCE ALONG THE ARC OF A CURVE TO THE RIGHT. HAVING A RADIUS OF 300.00
FEET, A DISTANCE OF 121.67 FEET: THENCE $67°23'15"E. 193.01 FEET: THENCE
$22°36'45"W, 250.00 FEET ALONG THE WESTERLY LINE OF PROVIDENCE CENTER
DRIVE; THENCE N67°23'15"W, 304.31 FEET TO THE POINT OF BEGINNING.

G4 18793 Br00707 Pa00428
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NORTH CROSS HOLLOW

5/7/99

PARCEE-+(16.648 ACRES)

BEGINNING N01°0920"W, 2.03 FEET FROM THE WEST 1/4 CORNER OF SECTION
22, TOWNSHIP 36 SOUTH, RANGE 11 WEST, SLM; THENCE N01°0920"W, 151.59 FEET
ALONG THE SECTION LINE; THENCE N38°17'15"E, 132.30 FEET; THENCE N02°18'07"E,
178.13 FEET; THENCE N49°39'13"E, 268.90 FEET; THENCE N22°4223"W, 450.00 FEET,
THENCE N67°58'34"W, 150.02 FEET; THENCE N01°09'20"W, 301.97 FEET ALONG THE
SECTION LINE TO THE SOUTHERLY LINE OF ROYAL HUNTE DRIVE AND A P.O.C. OF
A NON-TANGENT CURVE; THENCE ALONG THE ARC OF A CURVE TO THE RIGHT,
HAVING A RADIUS OF 251.72 FEET, A DISTANCE OF 41.88 FEET, LONG CHORD BEARS
§72°4522"E, 41.83 FEET, THENCE ALONG THE SOUTHERLY AND WESTERLY LINE OF
ROYAL HUNTE DRIVE AS FOLLOWS: THENCE $67°59'25"E, 277.43 FEET, THENCE
ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 143.00 FEET, A
DISTANCE OF 113.35 FEET; THENCE $72°34'28"E, 1088.09 FEET; THENCE ALONG THE
ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 455.00 FEET, A DISTANCE OF
~45.42 FEET; THENCE S08°19'46"W, 150.82 FEET:; THENCE ALONG THE ARC OF A CURVE
TO THE RIGHT, HAVING A RADIUS OF 40.00 FEET, A DISTANCE OF 62.83FEET, THENCE
ALONG THE NORTHERLY LINE OF CROSS HOLLOW DRIVE AS FOLLOWS: THENCE
N81°40'14"W, 99.00 FEET; THENCE ALONG THE ARC OF A CURVE TO THE RIGHT,
HAVING A RADIUS OF 1150.00 FEET, A DISTANCE OF 354.60 FEET, THENCE
N64°00'12"W, 326.29 FEET TO THE POINT OF BEGINNING.
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SOUTH CROSS HOLLOW

PAREFE2 (8.142 ACRES)

REGINNING NO01209'20"W, 2305.63 FEET ALONG THE SECTION LINE AND EAST
874.79 FEET FROM THE SW. CORNER OF SECTION 22, TOWNSHIP 36 SOUTH, RANGE 11
WEST, SLM; THENCE S81°40'14"E, 178.67 FEET: THENCE ALONG THE ARC OF ACURVE
TO THE RIGHT, HAVING A RADIUS OF 1150.00 FEET, A DISTANCE OF 110.34 FEET TO
A POINT ON THE SOUTHWESTERLY R/W IINE OF OLD ROYAL HUNTE DRIVE; THENCE
§70°49'42"E, 58.25 FEET; THENCE $12°08'19"W, 1121.56 FEET TO A POINT ON THE
WESTERLY LINE OF AN EXISTING UDOT FRONTAGE ROAD & ALONG FRONTAGE
ROAD AS FOLLOWS: THENCE ALONG THE ARC OF A NON-TANGENT CURVE TO THE
RIGHT, HAVING A RADIUS OF 246.48 FEET, A DISTANCE OF 125.86 FEET, TO AN
EXISTING UDOT BRASS CAP R/W MARKER, LONG CHORD OF SAID CURVE BEARS
§55°05'16"W, 124.49 FEET, THENCE ALONG THE ARC OF A REVERSE CURVE TO THE
LEFT, HAVING A RADIUS OF 1084.93 FEET, A DISTANCE OF 329.97 FEET, LONG CHORD
FOR SAID CURVE BEARS §61°00'11"W,328.70 FEET TO A POINT ON THE EASTERLY R/'W
LINE OF PROVIDENCE CENTER DRIVE; THENCE DEPARTING SAID UDOT R/W &
ALONG SAID PROVIDENCE CENTER DRIVE AND THE ARC OF ANON-TANGENT CURVE
TO THE LEFT, HAVING A RADIUS OF 1245.00 FEET, A DISTANCE OF 55.27 FEET, LONG
CHORD SAID CURVE BEARS N23°53'03"E, 35 26 FEET; THENCE N22°36'45"E, 473.15FEET;
THENCE ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF 915.00
FEET, A DISTANCE OF 45535 FEET; THENCEN05°54'04"W, 302.43 FEET; THENCE ALONG
THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 555.00 FEET, A DISTANCE
OF 124.82 FEET TO A POINT OF COMPOUND CURVATURE TO THE RIGHT; THENCE
ALONG SAID CURVE, HAVING ARADIUS OF 40.00 FEET, A DISTANCE OF 63.77 FEET TO

THE POINT OF BEGINNING.

aci4 18793 Br00707 Pe00432




