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THIS AMENDED AND RESTATED DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS (this "Declaration”} is made on this 24% day of April, 2015 by BAC
Layton, LLC, a Utah himited liability company (the "Declarant™).

RECITALS

A, A Declaration of Covenants, Conditions and Restrictions for Ellison Homeowners
Association (“Original Declaration”) was recorded in the real property records of Davis County,
Utah, on July 30, 2014, as Entry No. 2815813 (Book 6070, Page 1015-1026).

B. Declarant is the successor in interest to Oakwood Homes of Utah, LLC, the
declarant under the Original Declaration.

C. The Declarant is the owner and/or has the right to acquire certain real property
iocated in the City of Layton (the "Cuy™), Davis County, Utah, more particularly described on
Fxhibit A hereto (the "Property ). The Property is not a cooperative.

D. It is Declarant’s intent that this Declaration completely restate, replace, and
supersede the Original Declaration.

E. It1s the desire and intention of the Declarant to sell the Property and subjectthe
Property to mutually benchicial restrictions under a general plan of improvement for the benefit
ofallthe Property inthe Project and the future owners of'the Property |

i Hilison Homeowners Association {the "Association™ has been incorporated
as a Utah non-profit corporation to act as a homeowners association with the powers of
managing, maintaining the Property, including roads, administering and enforcing  this
Declaration, and assessing and collecting a prorated share of the costs for maintaining and
repairing any and all common areas on the Property and performing such other acts as are
provided orsetforthinthis Declaration or the Bylawsorwhichgeneraliy benefitthe Property.

. All owners of lots, their successors, heirs and assigns 1dentified in this Declaration
shall have the right to enforce these covenants, conditions and restrictions,

H. Dieclarant has adopted, imposed and subjected the Property to certain covenants,
conditions and restrictions described in this Declaration {collectively, the "Covenants™ for the
purpose of:

(1}  Helpwog to imsure uruformity n the development of the Lots;

{2} Creating certain covenants and use restrictions to help protect long term
property values and a desired quality of hife;

(3}  Facilitating the sale by the Declarant, its successors and assigns, and by
individual Owners of the Lots in the Community by reason of its ability to help assure
such purchasers of uniformity and basic restrictions intending to preserve property values
over time; and

{4y  Mantaining the common areas located within the Property in accordance
with City standards.
o]
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NOW, THEREFORE, the Declarant does hereby establish and iropose upon the Property
{as hereinafier defined}, the Covenants for the benefit of, and to be cbserved and enforced by, the
Declarant its successors and assigns as well as by all purchasers of Lots, to wit:

ARTICLE 1- DEFINITIONS

The following words when used in this Declaration (unless the context otherwise
requires) shall have the following meanings:

11 "Association” means Elltson Homeowners Association, a Utah non-profit corporation.

12 “Bylaws” means the Bylaws of Ellison Homeowners Association adopted by the
Association and attached hereto as Lxhibit B.

13 Community"weans all of the land described inéixfrbit 4 attached hereto.

14 "Declarant” means BAC Layton, LLC, and any successor or assign thereof to whom
it shall expressly {a) convey or otherwise transfer, in writing, all of its right, title and interest in the
Property in its entirety, without reservation of any kind; or (b} transter, set over and assign all of
its right, title and interest under this Declaration, or any amendment or modification thereof.

15 “Improvements” rocans every structure ot improvement of any kind, including
but not limited to landscaping required herein and any residence, deck, porch, awning, fence,
garage, carport, driveway, storage shelter or other product of construction efforts on or in respect
to the Property.

16 “Lot" or "Lotx” means a subdivided parcel, lot or plot of ground within the
Property and as designated on the Plat Map.

1.7 ‘Uhwner” means the person or persons who are vested with record title and owning
any Lot (including the holder of a vendee's mterest under a land sale contract, unless otherwise
stated in the contract}) whose interest in the Lot is held in fee simple according to the records of
the County Recorder of Davis County, Utah

1.8 "Plat Map” means the plat map entitled, 'Ellison Park Estates Phase 1" (the
“Project”) recorded in the official records of the Recorder's Oftice of Davis County, Utah, on July
30, 2014, as Entry No. 2815812, a copy of which is attached hereto as £xfibir €, together with any
plats recorded among the Recorder's Office in substitution thereof or amendment thereof, plus
any plat incorporating additional real estate into the Project asprovided in Article 2 below.

1.9 "Property” means all of the real property described in attached Exhibit A together
with any additional real estate added to the Project pursuant to Article 2 below.

LI "Siigle amily Residence” shall mean a building, house, or dwelling unit used as a

residence for a Single Family, including any appurienant garage or simlar out-building.

111 ‘Single Fanuly” shall mean a group of one or more persons each related to the

3
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other by blood, martiage or legal adoption, or a group of not more than three persons not related,
together with their domestic servants, who maintain a common household i a dwelling

ARTICLE 2 - PROPERTY SUBJECT TO THIS
DECLARATION

2.1 Submutied Properiy.

{(a) The real property which is, and shall be, transferred, held, sold, conveved
and cccupied subject to this Declaration is located in Davis County, Utah, also known as the
"Community” or “Project”, and 1s described on fxhibir A attached hereto, all of which real
property is also referred to herein as the "Property”.

{(b) Declarant  declares that all of the Property shall be owned, conveyed,
hypothecated, encumbered, used, occupied and improved subject to this Declaration. The easements,
covenants, conditions and restrictions described n this Declaration shall run with the Property and
shall be binding upon all parties having ot acquiriog any right, title or interest wn such property
or anty part thereof and shall inure to the benefit of each Owner.

(<) Declarant herehy reserves the right to expand the Project to include additional
real estate adjacent to or nearby the Property. In the event Declarant exercises the right o expand the
Project, all such additional real estate shall be considered Property and shall be subject to the
easements, covenants, conditions and restrictions described in this Declaration.

(d) All property within the Community 1s subject to and must comply with the
terms, conditions and zoning approvals from the City,

ARTICLE 3-MEMBERSHIP

3.1 Membership in the Assoctation. Fach and every Owner, in accepting a deed or contract
for any Lot, whether or not 1t shall be so expressed in such deed or contract automatically becomes a
member of the Association, and agrees to be bound by such reasonable rules and regulations as
may, from time to time, be established by the Association. Membership shall be appurtenant and
may not be separated from ownership of the Lot

3.2 Traosfer of Membership. The membership held by any Owner of a Lot shall not be
transterred, pledged or alienated in any way, except upon the sale or encumbrance of such Lot,
and then only to the purchaser of such Lot, at which time his’her membership shall avtomatically
cease and the successor Owner shall become a Member Any atternpt to make a prohihited
transfer 15 void, and will not be reflected upon the books and records of the Association. In the
event the Owner of any Lot should fail or refuse to transfer the membership registered in his
name to the purchaser of such Lot, the Association shall have the right to record the transfer upon
the books of the Association. Membership in the Association 13 mandatory for all Owners,

33 Voting Rights. Declarant shall have all voting rights until such time as the
Declarant sees fit to hand the Association over to the Owners or when one hundred percent of
the lots are sold at which point each Member shall be entitied to one {1} vote for each Lot in
which they hold the interest required by Section 3.2 When more than one person holds such
interest in any Lot, all such persons shall be Members. The vote for such lot shall be
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exercised as they among themselves determine, but in no event shall more than oue (1) vote be
cast with respect to any Lot After the period of Declarant’s control over the association, all
voting tights shall be subject to the restrictions and limitations provided herein and in the
Articles and Bylaws of the Association.

34  Record of Ownership. Every Owner shall properly cause to be filed of record
the deed conveying ownership of the Lot The new Owner shall submit a copy of the deed
to the Association, which shall maintain a record of ownership of the Lots. Any Owner who
mortgages his Lot or any interest therein by a mortgage which has priority over the lien of
any assessment provided herein shall notify the Association of the name and address of the
mortgagee; and the Association shall maintain all such information in the record of ownership.

ARTICLE 4-PROPERTY RIGHTS INLOTS

4.1 Use and Occupancy. Each Lot shall be bound by, and the Owner shall comply
wiih, the restrictions contained in this Declaration for the mutual benefit of the Owners

42  Right of Ingress and Hgress. Fach Owner shall have a right of ingress to and
egress fror their Lot, with such right being perpetual and appurtenant to the Lot ownership.

43 Restrictions on Lot Division. All Owners are prohibited from any further
dividing of any and all Lots subject to this Declaration.

4.4 Restrictions on Common Area Divisions. No common area may be further
subdivided and is prohubited from any further development.

4.5 Easements Shown on the Plat Map  Lots shall be subject to the casements
shown on the Plat Map.

ARTICLE 5-ENCROACHMENTS

S.1 No Encroachment. No Lot shall encroach upon an adjoining Lot If, however,
an encroachment occurs due to the settlement or shifting of a structure or any cther reason
whatsoever beyond the control of any Owner, there shall forthwith arise, without the necessity
of any further or additional act or instrument, a good and valid easement for the maintenance
of such encroachment, for the benefit of the Uhwner, its heirs, personal representatives and
assigns, to provide for the encroachment and non disturbance of the Structure. Such easement
shall remain in full force and effect so long as the encroachment shall continue.

52  Convevance Subject to Easement. The conveyance or other disposition of a Lot
shall be deemed to include and convey, or be subject to, any easements arising under the
provisions of this Article without specific or particular references to such easement.

5.3 Liability. Nothing in this section shall relieve an Owner of liability in the case of
the Owner's willful misconduct or failure to adhere to the Plat Map.

ARTICLE 6-ARCHITECTURAL CONTROL PROVISIONS

6.1 Land Use and Building FEach Lot shall be used exclusively for the construction
5
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and occupancy of a Single Famuily. Residence to be occupied by a Single Family., Except as
may be specifically provided in thus Declaration, no building shall be erected, altered, placed or
permitted to remain on any Lot other than one (1) Single Family Residence.

6.2 Residence Size and Materials. Al construction within the Project must comply with
Layton City code.

6.3 Improvements.

{(a) Completion of Improvements. Construction of all lmprovements,
including painting and all exterior finish, shall be completed within twelve (12) months from the
beginning of construction so as to present a finished appearance when viewed from any angle. In
the event of undue hardship due to weather conditions, the periods specified 1n this section may
be extended for a reasonable length of time. The building areas shall be kept reasonably clean
and in workmanlike order during the construction period. All construction activities shall
conform to city ordinances and/or regulations.

(b) Fencing, Any individual Lot fencing must be six (6) feet high and in
accordance with City requirements. No fences shall be allowed in the front vards or the front
setback area.

(¢}  No Temporary or Prefab Structures. No previously erected, used, or temporary
structure, mobile home, trailer house, or any other non-permanent structure may be installed or
maintained within the Property, with the exception of those temporary structures permitted pursuant fo
Section 6.4 below. No prefabricated housing may be installed or maintained within the Property.

6.4  Temporary Structures

{a) Subject to Sections 6.4(h) and 6.4(c) below, no structure of a temporary
character, trailer, tent, shack, garage, barn or other outbuilding shall be used on within the
Property at any time as aresidence, etther temporanily or permanently.

(b} A single detached garage will be permitted on any Lot within the Property
so long as: (i} such structure complies with all City code and set-back requirements; and (i1} the
plan and materials for such structure have been approved by the ACC in accordance with Section
6.5(b}.

(c) Declarant may place or erect temporary or portable structures to be used
for the purpose of establishing a sales office within the Property. Furthermore, Declarant may
place temporary sheds for storage in connection with construction, so long as such sheds are
maintained inagood condition and removed no later than the date of completion of construction.

6.5 Architectural Control Comunittes.

{a) There shall be an Architectural Control Committee {the "ACC") of the
Association. The initial ACC shall be the Declarant at the following address: 1148 W, Legacy
Crossing Blvd., Suite 400, Centerville UT 84014,

(b} The ACC shall approve or deny plans for all buildings proposed for
erection, placement, or alteration within the Project within ten {10} business days of a formal
written submittal. Failure of the ACC to approve or deny the plans within such time period shall
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not constitute an approval. The City may require that building permit applications show evidence
that the ACC has approved each building plan.

{¢) The ACC shall have the right, but not the duty, to enforce the terms of this
Declaration by any legal means and shall be entitled fo recover its costs and attorney fees from
the other party 10 any such enforcement action by the ACC, whether or not ajudicial proceeding
isinstituted.

6.6  Common Areas.  Maintenance and landscaping shall be performed by the
Association to keep common areas in thewr original condition and in accordance with City
standards. The sole Common f‘uea in the (‘ommumtv 15 a and&aped park strip ai@ng Gordon
Avepue and Lot 101 The irrigate, aint
Maintenance shall be carried out by the Ass@mauon in perpetmtv dﬁd
the means of collection of association fees and assessments.

s
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No alteration to the common areas is allowed without the prior written consent from the
Cuy. In due time, Declarant will deed all comumon areas to the Association.

6.7  Assessments. An "Initial Membership Fee” in an amount to be determined by the
Association shall be due within the first calendar month of occupancy. A "Monthly
Membership Assessment”, in an amount 8 be determined by the Association shall be collected from
each Owner on a monthly basis. The first Monthly Membership Assessment shall be due on the
last day of the second month of occupancy. The Initial Membership Fee and the Monthly
Membership Assessment amount shall be fixed or modified by the Association on an annual
calendar vear basis. The assessments shall be used by the Association to maintain and
preserve the common areas and for other purposes related to the powers, obligations, and duties
of the Association as set forth in the Declaration or the Bylaws. The Association may also assess
Special Assessments or Supplemental Assessments as necessary to maintain and preserve the
Common Areas and to perform such other obligations imposed on the Association or permitted
to be performed by the Association pursuant to this Declaration or the Bylaws. The Association
may also fix the amount for late fees to be imposed in the event any Monthly Membership
Assessment or other financial obligation of an Owner to the Association is not paid in a timely
fashion. The assessments identified herein, together with interest, late charges, costs, and
reasonable attorney fees, shall be a charge on and continuing lien upon the Lot against which
such assessments are made. Each Owner’s obligation to satisty such assessments is an
independent covenant, with all amounts due and payable without setoft or deduction. In the
event of a default, the Association may enforce the lien against a Lot by foreclosure in the
manner set forth below. The Association’s lien shall be superior to any homestead exemption
now ot hereafter provided by the laws of the State of Utah or any exemption now or hereafter
provided by the Laws of the United States. The acceptance of a deed to any Lot subject to this
Declaration shall constitute a waiver of the homestead and any other exemption as against said
assessment lien.

6.8  Effect of Nonpayment of Assessment; Association’s Remedies. Any assessment
not paid within ten (10) days after the due date thereot shall bear interest from the due date at the
rate of eighteen percent {18%) per annum, or at such lesser rate as may be set from time to time
by the Association, and the Association may also assess a monthly late charge thereon. The
Association may bring an action at law against the Owner personally obligated to pay the same,
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and may foreclose the lien against such Owner’s Lot, and in the event a judgroent is obtained,
such judgment shall include interest on the assessment and reasonable attorney fees to be fixed by
the court, together with the costs of the action. Foreclosure or attempted foreclosure by the
Association of its Hen shall not be deemed to estop or otherwise preclude the Association from
thereafter again foreclosing or attempting to foreclose its lien for any subsequent assessments,
charges, costs or fees, which are not fully paid when due. The Association shall have the power
and right to bid on or purchase any Lot at foreclosure or other legal sale, and to acquire and hold,
lease, morigage, vote the membership votes appurtenant to ownership such Lot, convey or
otherwise deal with such Lot. In addition to the other rights and remedies set forth herein, the
Association shall have all of the rights and remedies pertaining to enforcement of assessment
liens as set forth in, and to be exercised in accordance with, the provisions of the Utah
Community Association Act, including, without himitation, the provisions in Utah Code Ann.
£857-8a-302 and -303, as the same may be amended. The Association shall have the right to
appoint a trustee and appoint a successor trustee as provided by statute. In any action brought by
the Association {(or counterclaim or cross claim brought by the Association) to collect
assessments or to foreclose a lien for unpaid assessments, the Association shall be entitled to have
a recetver appointed to collect all sums alleged to be due from the Owner prior to or during the
pendency of the action. The court may order the receiver to pay any sums held by the receiver to
the Association during the pendency of the action to the extent of the Association’s assessments
of any kind or nature permitted hereunder.

ARTICLE 7 - RESTRICTIONS ON USE

7.1 Restrictions and Reguirements. The following restrictions and requirements
are in addition to all other restrictions and requirements contained in thisDeclaration:

€} Residential Use Lots shall be used & reqdential purposes n accordance with,
and subject to, the other provisions of this Declaration. Except as provided in this
subsection, no trade, craft, busness, profession, commercial or similar activities of any kind shall
be conducted on or within any Lot or in any other portion of the Comrounity. Nothing in this
Section shall be construed so as to prevent or pr ohib it

(1) Activities relating to the rental or sale o f Lots;

(i}  An Owner from maintaining his or her professional personal
library; keeping his or her personal business or professional records; handling his or her personal
business or professional telephone calls; or conferring with business associates or customers so
long as there is no significant increase in traffic or noise on or in such Owner's Lot; or

(it1)  The right of Declarant, its successors and assigns or any contractor
or homebuilder to construct any Improvement on any Lot and to store construction materials and
equipment on such Lots in the normal course of construction.

(b) Drainage Svstem. There shall be no interference with the established
drainage patterns or systems over or through any Lots so as to affect any other Lot or any real
property outside the Property. The term "established drainage” shall mean the detention basin,
drainage swales, conduits, inlets and outlets designed and counstructed for the Property.

(c) Offensive  Activities. No noxious, offensive or unsightly conditions,
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including, but not lirsited to, the placement or storage of cars, car parts and appliances, or other
noxious or offensive activities shall be permitted on or in any Lot or other portion of the Property,
nor shall anything be done in or placed upon or within any Lot which interferes with or
jeopardizes the enjoyment of other Lots or which s a source of unreasonable annovance to other
Owners.

(dy  Unlawful Activities. No unlawful use shall be made of the Property or any

part thereof, and all valid laws, zoning ordinances and regulations of all governmental bodies
having jurisdiction thereof shall be observed.

(e)  Animals.
(1) The keeping of any avimal by a Lot Owner shall be 1 compliance
with any Bavis County or Layton City ordinances.

(i1  Those animals which are permitted shall not cause any noise or
disturbance that would be deemed a nuisance to other Owners or residents within the Property.
Any inconvenience, damage or unpleasantness caused by such animals shall be the responsibility
of the respective Owners thereof and Owners shall be responsible for rernoval of wastes of their
animals from all portions of the Property.

(H Rubbish and Trash. No part of the Property may be used or maintained as
a dumping ground for rubbish, trash, garbage, or any other waste. No garbage, trash, or other
waste may be kept or maintained on any part of the Property except in a sanitary container or
within a trash enclosure screened from public view. All such waste and garbage must be
promptly and pertodically removed.

(g}  Vehicles in Disrepair. No Owner shall permit any vehicle which is in an
extreme state of disrepair to be abandoned or to remain parked upon any part of the Property
unless such vehicle is within a garage. A wvehicle shall be deemed in an “extreme state of
disrepair” when s presence offends the occupants of the other Lots.

(h)  Noise Insturbance Residents shall exercise extreme care about making
notses or the use of musical instruments, radios, televisions, or amplifiers and may not disturb
otherresidents.

ARTICLE 8- DECLARANT RIGHTS AND CONTROL

8.1 Other Rights. In addition to any other rights under this Declaration, Declarant;

(a) Sales Office and Model. Shall have the right to maintain sales offices and
models on one or more of the Lots which Declarant owns. Declarant and prospective purchasers
and their agents shall have the right to use and occupy the sales offices and models during
reasonable hours any day ofthe week.

(b} For Sale Signs. May maintain a reasonable number of "For Sale” signs,
the size of which may be determined by Declarant.

{¢) Right to Add Property. Declarant reserves the right to unilaterally annex
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additional property to the Property in its sole discretion.

8.2 Fasements Reserved to Declarant.

{(a) An easement for the installation, construction, maintenance, reconstruction
and repair of public and private utilities to serve the Property and the Lots therein, tncluding but
not limited to the mains, conduits, lines, meters and other facilities for water, storm sewer,
sanitary sewer, gas, electric, telephone, cable television, and other public or private services or
utilities deemed by Declarant necessary or 'advisable to provide service to any Lot, is hereby
expressly granted.

(b} The Declarant further reserves unto itself, and its successors and assigns,
the right to grant easements, rights-of-way and licenses to any person, individual, corporate body
or municipality, to install and maintain pipelines, underground or above-ground lines, with the
appurtenances necessary thereto for public utiltties, or quasi-public utilities or to grant such other
licenses or permits as the Declarant may deem necessary for the improvement of the Community
in, over, through, upon and across any and all of the roads, streets, avenues, and alleys and in,
over, through, upon and across each and every Lot in any easement area set forth in this
Declaration or shown on the Plat Map.

{c) The Declarant further reserves unto itself and its successors and assigns,
the right to dedicate all of said roads, streets, alleys, rights of way or easements, including
easements in the areas designated as storm water management reservation, to public use all as
shown on the Plat Map.

ARTICLE S-OWNER MAINTENANCE
OBLIGATIONS

91 Lots/Declarant Improvements. Maintenance of the Lots and all structures, landscaping
and all other Improvements thereon shall be the sole responsibility of the Owner thereof who shall
maintain such Lot in accordance with this Declaration. The maintenance of all Improvements
constructed by Declarant, including walls, entry movnuments and other simlar structures shall be
the sole responsibility of the Owner of the Lot upon which such Improvement has been erected.

ARTICLE 18- COMPLIANCE ANDENFORCEMENT

provisions of this Declaration. Failure to comply therewith shall be grounds for an action or suit
maintainable by an aggrieved Owner. The Association or an Owner seeking to enforce the
provisions of this Declaration shall be entitled an award of costs and attorney fees in any
action in which the Association or Owner prevails.

10.2  Injunctive Relief  Nothing in this section shall prevent an Owner or other
interested party from resorting to a court of competent jurisdiction in those instances where
injunctive relief may be appropriate.

ARTICLE 11-INSURANCE

11.1 Hazard Insurance on Improved Dwelling Lot Property Lots. Each Owner of an

16



2863783
BK 6257 PG 11

imoproved Lot shall at all times maintain fire and extended coverage insurance or other
appropriate damage and physical loss insurance, in an amount equal to and not less
than one hundred percent {100%) of the current replacement value of the Improvements
on such Lot

112 Obligation of Dwelling Lot Property to Repair and Restore. In the event of
any damage or destruction of the Improvements on a Lot, the tnsurance proceeds from any
insurance policy on an improved Lot, unless retained by a Mortgagee of a Lot, shall be
applied first to the repair, restoration or replacement of the damaged or destroyed
Improvements. Any such repair, restoration or replacement shall be done in accordance
with the plans and specifications for such Improvements originally approved by the
Declarant.

ARTICLE 12- AMENDMENT AND DURATION
12.1  Amendmenis.

{a) Approval Required. So long as Declarant owns any lot in the
Community, Declarant shall have the right to amend this Declaration without the consent
of any other Owner, unless consent is otherwise required from City. Thereafter, an
amendment to this Declaration may be submitted.

(b) Additional Approval Requirements. No amendment may create, limit
or dimiirush any special Declarant rights, change the boundary of any Lot or uses to which
any Lot ts restricted unless the Owners of the affected Lots unanimously consent to the
amendment. Mo person, firm or entity shall change, modify or amend any of the
conditions of this Declaration without first obtaining City approval.

{c) Execufion and Recordation. An amendment shall not be effective
untt! the amendment ts certified and recorded in the Recorder's Office of Davis County,
Utah.

12.2  Duration. This Declaration perpetually shall run with the land and shall
be and remain in full force and effect at all times with respect to all property
mcluded within the Property.

ARTEICLE 13 - MANDATORY PRE-LITIGATION REQUIREMENTS

13.1  Statement of Intent. Every Owner ts capable of obtaining an inspection and ts
permitted to perform, or pay someone else to perform, an inspection on any Lot, together with
any Improvements thereon, that Owner is purchasing, or any aspect of the Property; all prior to
purchasing a Lot. Moreover, if any warranty has been provided, it identifies the only items that
are warranted by the Declarant. Having had the ability to 1nspect prior to purchasing a Lot,
having recetved a written warranty if any warranty 18 provided, and having paid market price
for a Lot in the condition it and the Lots and Common Area are in at the time of purchase,
including any Improvements thereon, it is acknowledged that it is unfair and improper to later
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seck to have the Declarant and/or any subcontractor performing work in the Property to change,
upgrade, or perform any additional work to the Property outside of any express warranty
obligation. Moreover, the Owners (by purchasing a Lot) and the Declarant acknowledge and
agree that litigation 1s an undesirable method of resolving disputes and contlicts in that it can be
slow, expensive, uncertain, and can often negatively impact the sale value and ability to obtain
financing for the purchase of Lots for vears, unfairly prejudicing those Owners who must or
warnt to sell their Lot during any period when litigation ts pending. For this reason, the Owners
by purchasing a Lot and the Declarant agree and acknowledge that before any claims or
disputes are pursued through court action, all of the "Pre-Litigation Requirements" set forth
below shall be satisfied. In addition, the Association and the Owners agree that they take
ownership and possession of the Lots, Common Areas, and Limited Common Areas, if any, AS
IS, with no warranties of any kind except as set forth in a written warranty or as otherwise
requited as a matter of law. The Declarant specifically disclaims any warranties of
merchantability, fitness for a particular use, or of habitability, to the full extent allowed by law.

13.2  Notice of Claim and Opportunity to Cure (Applicable to AH Owners and the
Association). All claims and disputes of any kind that any Owner or the Association may have
involving the Declarant, or any agent, employee, executing officer, manager, affiliate or owner
of the Declarant, or any Builder, engineer or contractor invelved in the design or construction
of the Property, which arises from or is in any way related to a Lot, Improvement, Building,
Common Areas, Limited Common Areas, if any, or any other component of the Property (a
“Duspute”), shall first be identified in a written Notice of Claim (defined below) delivered to
the Declarant, and the Declarant shall have one hundred fifty (150) days to cure or resolve the
claim or defect or to try to get the Builder or the appropriate subcontractor to cure or resolve
the claim or defect, prior to initiating any formal court action. If the Dispute is not resolved
within the 150-day right to cure period, then with respect to any claims, actions or Disputes that
the Association desires to pursue, the "Pre-Litigation Reqguirements” set torth below must be
satisfied in full before initiating formal court action. If additional, different, or modified
claims, damages, calculations, supporting information, or descriptions are added, provided to,
or asserted against the Declarant that were not included in any previcusly submitted Notice of
Claim, the right to cure period provided for in this section shall immediately apply again and
any pending action or proceedings shall be stayed during the 150-day period.

For purposes of the above provision, “Notice of Claim™ shall mean and include the
following information: (1) an explanation of the nature of the claim, (2) a specific breakdown
and calculation of any alleged damages, (3) a specific description of the claim along with any
supporting opinions, information, or factual evidence upon which the claim is based, (4)
photographs of any alleged condition, if applicable, (5) samples of any alleged defective
conditions or materials, {(6) all efforts taken to avoid, mitigate, or minimize the claim or any
alleged damages arising therefrom, and (7) the names, phone numbers, and address of each
person providing factual information, legal or factual analysis, or legal or factual opinions
related to the claim.

13.3  Pre-Litigation Requirements for the Association. Notwithstanding any other

12
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provision to the contrary in this Declaration, the Association shall not file, commence or
maintain any lawsuits, actions or legal proceedings, including arbitration proceedings, against
Declarant, the individual managers, owners, members or officers of Declarant, Declarant’s
contractors, engineers or architects, or any other person or entity involved in the design or
construction of the Lots, Common Areas, or any Improvements thereon unless and until the
Notice of Claim requirements set forth above have been satisfied, and all of the following "Pre-
Litigation Requirements” have been satistied:

{a) The Association has obtained a legal opinion from an attorney licensed to
practice law in Utah having at least ten (10) years of experience, with the legal opinion
providing in substance the following: (1) a description of the factual allegations and legal
claims to be asserted in the action; (1) an analysis of the facts and legal claims
explaining why it would be in the best interests of the Association to file and pursue
such action, taking into account the anticipated costs and expenses of litigation, the
likelihood of success on the merits of the claims, and the likelihood of recovery if a
favorable judgment is obtained by the Association; and (u11) providing a budget of the
estimated amounts of legal fees, costs, expert witness fees and other expenses likely to
be incurred in connection with such action (the “Litigation Budget™),

(b) A copy of the opinion letter described in subsection (a) above has been
provided to all Owners, and, after the Owners have had a reasonable period of time to
review the opinion letter, the decision for the Association to file the subject action has
been approved by Owners {excluding Declarant) who collectively hold at least sixty-five
percent (65%) of the total votes in the Association; and

{c) The Association has collected funds from the Owners, by special assessment
or otherwise, equal to at least one-half (1/2) of the Litigation Budget as set forth in the
opinion letter obtained pursuant to subsection (a) above.

If any claims or actions of the Association are filed without satisfying all of the requirements of
subsections (a), (b) and (¢) above, such claims/action shall be dismissed without prejudice and
shall not be re-filed unless and until all such requirements have been satisfied. In any action to
enforce the requirements of this Section, the prevailing party shall be entitled to an award of
reasonable attorney fees and costs. For purposes of clarity, this Section and the requirements
set forth herein shall not apply to any actions or legal proceedings filed by the Association to
recover payment of any annual assessments, special assessments, reimbursement assessments
or other amounts required to be paid by Owners to the Association under this Declaration, nor
does this Section apply to claims or actions that individual Owners may file relating solely to
thetr own properties. Individual Owners, however, shall not be allowed to file or pursue any
actions or claims for other Owners or for the Association.

ARTICLE 14-MISCELLANEQUS PROVISIONS

141 Invabdity, Number; Captions. The invalidity of any part of this Declaration

13
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shall not impair or affect in any maooer the validity, enforceability, or effect of the
balance of this Declaration. As used herein, the singular shall include the plural and the
plural the singular. The masculine and neuter shall each include the masculine, fominine, and
neuter, as the context requires. Al captions used herein are intended solely for
convenience of reference and shall in no way limit any of the provisions of this Declaration.

142 Lessees and Other Invitees. Lessces, invitees, contractors, family members
and other persons entering the Property under rights derived from an Owner shall comply
with all of the provisions of this Declaration, restricting or regulating the Owner's use,
improvement or enjoyment of such Owner's Lot and other areas within the Property.
The Owner shall be responsible for obtaining such compliance and shall be liable for
any fatlure of compliance by such persons in the same manner and to the same extent as

if the failure had been commiited by the Owner,

143 Now-Waiver, Failure by Beclarant or any Owner to enforce any covenani of

restriction contained in this Declaration shall in no cvent be deemed a waiver of the right to do
so thereafter.

144 Waiver. Precedent and Estoppel No  restriction, condition, obligation  or
provision contained n this Declaration or rules and regulations adopted pursuant hereto shall
be deemed to have been abrogated or waived by the Declarant or any Owner by reason of any
failure to enforce the same, irrespective of the vumber of viclations or breaches thereof
which may occur and any failure to enforce the same shall not be deemed to consiituie
precedent or estoppel impairing the right of the Declarant or Owoer as to any similar matter.

IN WITNESS WHEREOY, Declarant has execwied, delivered and recorded this
Declaration as of the date and year first above writien.

a U tah i‘ jiitrvd Habitity companv
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STATE OF UTAH

County of DAJIS 3

On this 297 day of § 2015, personally appeared before me (hed Potsinaer .
whaose 1dmmv 18 persanably koown to me and who by me duly aworn, did say that he is the
Fngddsee of BAC Layion, LLC, and signed in behalf of said company by the
appap {\e authuaily,
mammm
HEGAN DE LEOH
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EXHIBIT A

Legal Description of Property
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EXHIBIT B

Association Bylaws

ARTICLE 1
OFFICES

Section 1.1. Business Offices. The principal office of the Association shall be located at any place either
within or outside the State of Utah, as designated in the Association’s Articles of Incorporation or the Association’s most
recent annual report on file with the Division of Corporations and Commercial Code providing such information. The
Association may have such other offices, either within or outside the State of Utah as the Board of Directors may designate or
as the business of the Association may require from time to time.

Section 1.2. Registered Office. The registered office of the Association required by the Utah Revised Non-
Profit Business Association Act, as amended (the “Act”) shall be located within the State of Utah. The address of the
registered office may be changed from time to time.

ARTICLE 2
MEMBERS

Section 2.1. Annual Member Meeting. The annual meeting of the members shall be held on such day and at
such time as shall be fixed by the Board of Directors, for the purpose of electing directors and for the transaction of such
other business as may come before the meeting. If the day fixed for the annual meeting is a legal holiday in the State of
Utah, the meeting shall be held on the next succeeding business day.

Section 2.2. Special Member Meetings. Special meetings of the members may be called, for any purposes
described in the notice of the meeting, by the president, or by the Board of Directors, and shall be called by the president at
the request of the holders of not less than half of all outstanding votes of the Association entitled to be cast on any issue at the
meeting.

Section 2.3. Place of Member Meeting. The Board of Directors may designate any place, either within or
outside the State of Utah, as the place for any annual meeting of the members and for any special meeting of the members
called by the Board of Directors. The president of the Association or any group of members of the Association may
designate any place, within or outside the State of Utah, as the place for any special meeting of the members called by the
president or the group of members. If no designation is made by the Board of Directors, the president, or the group of
members, as the case may be, the place of the meeting shall be the principal office of the Association.

Section 2.4. Notice of Member Meeting.

(a) Required Notice. Written notice stating the place, day, and hour of any annual or special member
meeting shall be delivered not less than ten (10) nor more than sixty (60) days before the date of the meeting, either
personally or by mail, by or at the direction of the Board of Directors, the president, or other persons calling the meeting, to
each member of record entitled to vote at such meeting, and to any other member entitled by the Act or the Association’s
Articles of Incorporation to receive notice of the meeting. Notice shall be deemed to be effective when mailed.

(b) Adjourned Meeting. If any member meeting is adjourned to a different date, time, or place, notice
need not be given of the new date, time, or place, if the new date, time, or place is announced at the meeting before
adjournment. However, if the adjournment is for more than thirty (30) days, or if after the adjournment a new record date for
the adjourned meeting is or must be fixed (see Section 2.5 of these Bylaws), then notice must be given pursuant to the
requirements of paragraph (a) of this Section 2.4 to members of record who are entitled to vote at the meeting.
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(©) Waiver of Notice. Any member may waive notice of a meeting (or any notice required by the Act,
the Association’s Articles of Incorporation, or these Bylaws), by a writing signed by the member, which is delivered to the
Association (either before or after the date and time stated in the notice as the date or time when any action will occur or has
occurred) for inclusion in the minutes or filing with the Association’s records.

A member’s attendance at a meeting:

(1) Waives objection to lack of notice or defective notice of the meeting, unless the member
at the beginning of the meeting objects to holding the meeting or transacting business at the meeting;

(2) waives objection to consideration of a particular matter at the meeting that is not within
the purpose or purposes described in the meeting notice, unless the member objects to considering the matter when it is
presented.

(d) Contents of Notice. Notice of any special meeting of the members shall include a description of
the purpose or purposes for which the meeting is called. Except as provided in this Section 2.4(d), in the Articles of
Incorporation, or in the Act, notice of an annual meeting of the members need not include a description of the purpose or
purposes for which the meeting is called.

Section 2.5. Fixing of Record Date. For the purpose of determining members of any voting group entitled to
notice of or to vote at any meeting of members, or members entitled to take action without a meeting or to demand a special
meeting, or members entitled to receive payment of any distribution or dividend, or in order to make a determination of
members for any other proper purpose, the Board of Directors may fix in advance a date as the record date. Such record date
shall not be more than seventy days prior to the date on which the particular action, requiring such determination of members,
is to be taken. If no record date is so fixed by the Board of Directors, the record date shall be at the close of business:

(a) With respect to an annual meeting of the members or any special meeting of the members called
by the Board of Directors or any person or group specifically authorized by these Bylaws to call a meeting of the members,
as of the close of business on the day before the first notice is delivered to members;

(b) with respect to a special member meeting demanded by the members, on (i) the earliest date of any
of the demands pursuant to which the meeting is called, or (ii) the date that is sixty (60) days prior to the date the first of the
written demands is received by the Association, whichever is later; and

(©) with respect to actions taken in writing without a meeting, on the date the first member delivers to
the Association a signed written consent upon which the action is taken.

When a determination of members entitled to vote at any meeting of members has been made as provided
in this Section, such determination shall apply to any adjournment thereof unless the Board of Directors fixes a new record
date, which it must do if the meeting is adjourned to a date more than one hundred twenty (120) days after the date fixed for
the original meeting.

Section 2.6. Member Quorum and Voting Requirements. A quorum shall be constituted and defined as the
presence of any Member at a duly called meeting in person or proxy. If a quorum exists, action on a matter by a voting group
is approved if the votes cast within the voting group favoring the action exceed the votes cast opposing the action, unless the
Articles of Incorporation, a Bylaw adopted by the members pursuant to the Act, or the Act require a greater number of
affirmative votes.

Section 2.8. Proxies. At all meetings of members, a member may vote in person or by a proxy executed in any
lawful manner. Such proxy shall be filed with the Association before or at the time of the meeting. No proxy shall be valid
after eleven months from the date of its execution unless otherwise provided in the proxy.

Section 2.9. Voting of Members. Unless otherwise provided in the Articles of Incorporation, each member
shall be entitled to one (1) vote.

Section 2.10. Voting for Directors. Except as set forth in the Articles of Incorporation, at each election of
directors, each member entitled to vote at such election shall be entitled to one vote for each of the directors to be elected.




2863783
BK 6257 PG 18

ARTICLE 3 - BOARD OF DIRECTORS

Section 3.1. General Powers. All corporate powers shall be exercised by or under the authority of, and the
business and affairs of the Association managed under, the direction of the Board of Directors, subject to any limitation set
forth in the Articles of Incorporation or in any agreement authorized by the Act.

Section 3.2. Number, Tenure, and Qualifications of Directors. At all times when there are three (3) or less
members, the number of directors of the Association shall be not less than the number of members of the Association. The
number of directors of the Association shall not be less than one (1) nor more than five (5). The number of directors may be
fixed or changed within the range by the members or the Board of Directors, subject to any limitations set forth in the
Articles of Incorporation, but no decrease shall shorten the term of any incumbent director.

Each director shall hold office until the next annual meeting of members or until removed. However, if a director’s
term expires, the director shall continue to serve until the director’s successor shall have been elected and qualified, or until
there is a decrease in the number of directors.

Section 3.3. Regular Meetings of the Board of Directors. A regular meeting of the Board of Directors shall be
held without other notice than provided by this Section 3.3 immediately after, and at the same place as, the annual meeting of
members. The Board of Directors may provide, by resolution, the time and place for the holding of additional regular
meetings without other notice than such resolution.

Section 3.4. Special Meetings of the Board of Directors. Special meetings of the Board of Directors may be
called by or at the request of the president or any one director, who may fix any place within the county where the
Association has its principal office as the place for holding the meeting.

Section 3.5. Director Quorum. A majority of the number of directors shall constitute a quorum for the
transaction of business at any meeting of the Board of Directors, unless the Articles of Incorporation require a greater
number.

A majority of the number of directors prescribed by resolution (or if no number is prescribed, the number in office
immediately before the meeting begins) shall constitute a quorum for the transaction of business at any meeting of the Board
of Directors, unless the Articles of Incorporation require a greater number.

Section 3.6. Manner of Acting. The act of the majority of the directors present at a meeting at which a quorum
is present when the vote is taken shall be the act of the Board of Directors, unless the Articles of Incorporation require a
greater percentage.

Unless the Articles of Incorporation provide otherwise, any or all directors may participate in a regular or special
meeting by, or conduct the meeting through the use of, any means of communication by which all directors participating may
simultaneously hear each other during the meeting. A director participating in a meeting by this means is deemed to be
present in person at the meeting.

A director who is present at a meeting of the Board of Directors when corporate action is taken is considered to have
assented to the action taken, unless:

(a) The director objects at the beginning of the meeting, or promptly upon arrival, to holding it or
transacting business at the meeting;

(b) the director contemporaneously requests his dissent or abstention as to any specific action to be
entered into the minutes of the meeting; or

(©) the director causes written notice of a dissent or abstention as to any specific action to be received
by the presiding officer of the meeting before its adjournment or by the Association promptly after adjournment of the
meeting.

Section 3.7. Removal of Directors. Subject to any limitations set forth in the Articles of Incorporation, the
members may remove one or more directors at a meeting called for that purpose if notice has been given that a purpose of the
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meeting is such removal. The removal may be with or without cause, unless the Articles of Incorporation provide that
directors may only be removed with cause.

Section 3.8. Board of Director Vacancies. Unless the Articles of Incorporation provide otherwise, if a vacancy
occurs on the Board of Directors, including a vacancy resulting from an increase in the number of directors:

(a) The members may fill the vacancy;
(b) the Board of Directors may fill the vacancy; or
(c) if the directors remaining in office constitute fewer than a quorum of the Board of Directors, they

may fill the vacancy by the affirmative vote of a majority of all the directors remaining in office.
ARTICLE 4 - OFFICERS

Section 4.1. Number of Officers. The officers of the Association shall be a president and secretary, to be
appointed by the Board of Directors, and such other officers and assistant officers as may be deemed necessary, including a
treasurer, one or more vice presidents, etc., each of whom may be appointed by the Board of Directors. If specifically
authorized by the Board of Directors, an officer may appoint one or more officers or assistant officers. The same individual
may simultaneously hold more than one office in the Association.

Section 4.2. Appointment and Term of Office. The officers of the Association shall be appointed by the Board
of Directors for such term as is determined by the Board of Directors. The designation of a specified term does not grant to
the officer any contract rights, and the Board of Directors can remove the officer at any time prior to the end of such term. If
no term is specified, each officer shall hold office until the officer resigns, dies, or until removed in the manner provided in
Section 4.3 of these Bylaws.

Section 4.3. Removal of Officers. Any officer or agent may be removed by the Board of Directors at any time,
with or without cause, subject to any restrictions or limitations set forth in any contract for employment or other similar
contract regarding term and appointment of officers. Such removal shall be without prejudice to the contract rights, if any, of
the person so removed. Appointment of an officer or agent shall not of itself create contract rights.

ARTICLE 5
INDEMNIFICATION OF DIRECTORS,
OFFICERS, EMPLOYEES, FIDUCIARIES, AND AGENTS

Section 5.1. Indemnification of Directors. Unless otherwise provided in the Articles of Incorporation, the
Association shall indemnify any individual made a party to a proceeding because the individual is or was a director of the
Association, against liability incurred in the proceeding, but only if the Association has authorized the payment in accordance
with the Act and a determination has been made in accordance with the procedures set forth in the Act that the individual has
met the standards of conduct set forth in Subsections (a), (b), and (¢) below.

(a) Standard of Conduct. The Association shall indemnify the individual if the Association
determines that:
H The individual’s conduct was in good faith; and
(2) the individual reasonably believed that the individual’s conduct was in, or not opposed to,

the Association’s best interests; and

(3) in the case of any criminal proceeding, the individual had no reasonable cause to believe
the individual’s conduct was unlawful.

) No Indemnification Permitted in Certain Circumstances. The Association shall not indemnify an
individual under this Section 5.1:

D In connection with a proceeding by or in the right of the Association in which the
individual was adjudged liable to the Association; or
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2) in connection with any other proceeding charging that the individual derived an improper
personal benefit, whether or not involving action in the individual’s official capacity, in which proceeding he or she was
adjudged liable on the basis that he or she derived an improper personal benefit.

(c) Indemnification in Derivative Actions Limited. Indemnification permitted under this Section 5.1
in connection with a proceeding by or in the right of the Association is limited to reasonable expenses incurred in connection
with the proceeding.

Section 5.2. Advance of Expenses for Directors. If a determination is made, following the procedures of the
Act, that the individual has met the following requirements; and if an authorization of payment is made, following the
procedures and standards set forth in the Act, then unless otherwise provided in the Articles of Incorporation, the Association
shall pay for or reimburse the reasonable expenses incurred by an individual who is a party to a proceeding because he is or
was a director of the Association in advance of final disposition of the proceeding, if:

(a) The individual furnishes to the Association a written affirmation of the individual’s good faith
belief that the individual has met the standard of conduct described in Section 5.1 of these Bylaws;

(b) the individual furnishes to the Association a written undertaking, executed personally or on the
individual’s behalf, to repay the advance if it is ultimately determined that the individual did not meet the standard of conduct
(which undertaking must be an unlimited general obligation of the individual but need not be secured and may be accepted
without reference to financial ability to make repayment); and

(©) a determination is made that the facts then known to those making the determination would not
preclude indemnification under Section 5.1 of these Bylaws or Part 9 of the Act.

Section 5.3. Indemnification of Officers, Employees. Fiduciaries, and Agents. Unless otherwise provided in
the Articles of Incorporation, the Association shall indemnify and advance expenses to any individual made a party to a

proceeding because the individual is or was an officer, employee, fiduciary, or agent of the Association to the same extent as
to an individual made a party to a proceeding because the individual is or was a director of the Association, or to a greater
extent, if not inconsistent with public policy, if provided for by general or specific action of the Board of Directors.

ARTICLE 6 - AMENDMENTS

Section 6.1. Amendments. The Association’s Board of Directors may amend these Bylaws, except to the
extent that the Articles of Incorporation, these Bylaws, or the Act reserve this power exclusively to the members in whole or
in part. However, the Board of Directors may not adopt, amend, or repeal a Bylaw that fixes a member quorum or voting
requirement that is greater than required by the Act.

If authorized by the Articles of Incorporation, the members may adopt, amend, or repeal a Bylaw that fixes a greater
quorum or voting requirement for members, or voting groups of members, than is required by the Act. Any such action shall
comply with the provisions of the Act.

The Association’s members may amend or repeal these Bylaws even though these Bylaws may also be amended or
repealed by the Association’s Board of Directors, and despite the fact that these Bylaws may have been amended or repealed
by the Association’s Board of Directors.

The undersigned, being the duly appointed and authorized Director of Ellison Homeowners
Association, a Utah corporation, hereby certifies that the foregoing is a full, true and correct copy of the Bylaws of said
corporation, together with all amendments as of the date of this Certificate of Secretary.

WITNESS the signature of the undersigned this_29th  day of __ April , 2015.
INCORPORATOR:
\7,Y>4,\/\ %QT/\A
By: _Megan De Leon
Its: _ Director
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