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1. PARTIES: The partiea to this Subdivision Improvement Agrseament {(“the
Agresment”}arae {“the Devaloper”} and City of West Haven{“the City~”}.

2. EFFECTIVE DATE: The Effeoctive Date of this Agreement will be the data that
final subdivision plat spproval is granted by the West Haven City Council
{“the City Council”}.

RECITALS
WHEREAS, the Developer sesks permission teo vide opaerty within th City>
of West Haven, to ba known as e AT MWM&DWU’}M Db r

{the “Subdivision™}, which property is more partiovlarly deseribsd on Exhibit A
attachad haereto and incorporated hearein by this refsrence (the “Property™); and

WHEREABS, the City seeks to protect the haalth, safety and general welfare of
the rasidents by reguiring the completion of variocus improvements in tha Subdivision
and thareby t¢ limit the harmful effects of substandard subdivisions, including
pramature subdivision which leavaes property undevelopad and unproductive; and

WHEREAS, the purpocse of this Agreament is €0 proteact the City from the comt of
completing subdivision improvements itself and is not exaguted for the benefit of
material, men, laborers,; or others providing work, services or material tec the
Subdivigaicn or for the kbenefit of lot or home buysrs in the SBubdivision! and

WHEREAS, the mutual promises, covenants, and obkligations contained in this=
Agreanent are authorized by state law and the City’s Subdivision Ordinance 3-92:

THEREFORE, tha Parties hereby agree as follows:
DEVELOPER’ & OBLIGATIONS

3. IMPROVEMENTZ: The develcopsr will construct and install, at his own expensa,
thosa on-gite and off-gite subdivision improvements listed on Exhibit B
attachad herete and incorporated herein by this rafarance {(“the
improvements”}. The Developar!s ocbligation to coanplets the Improvements will
arise uwpon final plat approval by the City, will be indepandant of any
obligations of the City contained herein and will not ba conditioned on the
commencenant of construction in the devrelopment or sale of any lots or
inprovenents within the develospmant.
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SECURITY: To sscure the performance of his chligations hersunder, the
Develcper will, prior to the affective date, deposit Escrow in the amount

of 8 . The Escrow heraelnafter referraed to as {(“Escxow”)
will be issued Iw Bank {or other financial
institution approved by the City) to be known as {“Bank”), will bas

pavable at sight to tha City and will bear an expiration date not sarlier
than two years after tha Effective Date of this Agreement. The Escrow
will be payable to the City at any time upon presantation of (i) a sight
draft drawn on the isauing Bank in the amount to which the City isa
entitled to draw pursuant to the terms of this Agreement; or (ii) an
affidavit executed by an authorized City official stating that the
Devaloper is in default under this Agreasment; and {(iii} the criginal of
the Escrow Certificate., An Escrow Certificsate will be substantially
similaxr to Exhibit C attached heretec and incorporated herein by this
referance.

STANDARDS ; The Developer will construct the Improvementa according to
the Public Works Standarde and Technical Specifications adopted by the
City of West Haven, as incorporated herein by this reference.

WARRANTY: The Developaer warrants that the Improvements, aach and avery
one of tham, will be free from defects for a pericd cf one year fronm
tha date that the City accepts the improvemsnt whan completed by the
Davelopar.

COMPLETION FERIODS: The Davelcoper will commence work on the Improvamenta
within one year £rox the Effective Date of the Agreement {tha “"Commencement
Pariod”) and the Improvements, aach and avery sne of them, will be
Complatad within twe years from the Effactive Date of this Agreenent (thsa
“Completion Pariocd”™).

COMPLIANCE WITH LAW: The Daveloper will comply with all relevant laws,
ordinances, and regulations in aeffact at the time of final subdivision
plat approval whan fulfilling his sbligations under this Agraeamant.

YWhen necesasary to protecst publice health, the Developer will be subject to
lawe, ordinances and regulations that become effaective after final plat
approval .

DEDICATION: Tha Daveleper will dedicate toc tha City or other applicable
Agaencsy as designated by the City the Improvements listed en Exhibit B
attached hereto and incorporataed herain by this referance purauvant to the
procedure described in Paragraph 13 below.

CITY' 8 OBLIGATIONS

PLAT APPROVAL: Thae City will grant final subdivision plat approval
to the Subdivision under the terms and conditions previcusly agreed
to by the Parties if those terms and conditions are consistent with
all relsvant stata laws and local ordinancaes in effeoct at the time of
final plat approval.
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INSPRECTION AND CERTIFICATION: The City will insapect the Improvements
As they ara being conatzucted and, if acceptahkle to the City Enginaer,
Certify much improvement as being in ¢omplisnce with the standards and
spacifications of the City. Such inspection and certification, if
appropriate, will occcour within 7 days of notice by thae Developer that
hae desires to hawve the City inspest and improvement. Before obtaining
cartification of any such improvement, the Developar will present to
the City wvalid lien waivers from all persons providing materials o
performing work on the improvement foxr which cartification is scught.
Certification by tha City Engineer doas not constitute a2 waiver by the
City of the right to draw funds under the Iscrow on account of defects
in or failure of any improvement that is destected or which cccurs
Feollowing such cerxrtification.

NOTICE OF DEFECT: The City will provide timely netice to the Developer
whenevar inspection reveals that an improvesment does not conform To the
standards and specifications shown on the approved subdivision
improvemsnt drawings on file in the West Haven City Enginesering office
or is stherwise defective. The Develspar will havae 30 deys from the
issuance of such noticae to cure or subatantially oure the defect. The
City may not declare a default under the Agreemant during the 30 day
daefect. The Developar will have no right to cura defects in or failure
of any improvement found te exist or asccurring after the City accepts
dadication of the improvement{=) .

ACCEPTANCE OF DEDICATION: The City or other applicable agenay will
accept the dadication of any vwalidly certified improvement within 30
days «f the Developer’'s osffer to dedicata the improvamant. The City
or agency'’e acceptancs of dedication is sxpreasly conditionad on the
presentation by the Davelecper of a policy of title insurance, whers
appropristae, for the bemefit of the Ciky showing that the Davalopar
owns the improvement in fee simple and that there are no lians,
ancumbrancesn, or other restricticns on the improvemant wnacceptableae

te the City in it’'s raasonable judgment. Acceptance of the dedicaticn
of any improvement does not coastitute a waiver by the City cf the
right te draw funds under tha Esarow on account of any defect in or
failure of the improvement that is detected or which occurs after the
asceptance of the dedication. The Improvemaents must be asffared to the
City in no more than one dedication per month.

REDUCTION OF SECURITY: After the acseptance of any inprovaesmant, the
amount which the City is entitled to draw on the Escrow may ba raduoaed
by an anount equal to 390 percent of the sstimsatad cost of the
improvament as shown on Exhibit B. At the reguast of the Developer,
the City will executs a certificate of relesase verifying the acceptancs
of the improvement and waiving it’s right to draw on the Escrow to the
extent of such amcunt. & Developsr in default under this agreement
will hawve mno right to such a certificats. Upon the acceptance of all
of the Improvements, the balance that may be drawn under the Escrow
will e availabls to the City for 90 days after expiration of the
Warranty Period.

USE OF PROCEEDS: The City will use funds drawn undar the Escrow only
for the purpcose of complieting tha Improvements or corracting defeots
in or failur=ass of the Improvements.
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will constitute a default by the Developsr during the Construction
Pariod.

a. Davelopezr’s failure to commence construction of the Improvameants
within ona year of final subdivision plat approval;

b. Developer’s failuxre to complebts construction of the Impxovements
within two years of final subdivision plat approval;

c. Developsr’s failure to cure the defective construction of any
Improvement within the applicable cure period;

d. Devalcoper’'s insolvency, the appointment of & recaiver for the
Daeveloper or the filing of a voluntary or inveluntary petition in
bankruptcoy respecting the developer;

&. Faoreclosure of any lien against the Propezty or a pextion of tha
Property or assignment or conveyvance of the Property in lisu of
foraclosure.

Tha City may not declare a default until written notice has basn given
to the Developear,

MEASURE OF DAMAGES: The maasure of danages for breach of thia Agresment
will be the reasonable cost of complaeting the Improvements. For
Impravements upon which gonastruction has not begun, the estimated cost
of the Improvements as shown on Exhibit B will be prima facis evidenoes
of the mninimaw ceat of complietion; however, neither that amount ox thae
amount of the Escrow estaeblishes the maximum amount of the Developer’s
lizbility. The City will bes entitled to complete all unfinished
improvements at the time of defauvit regardisss of the extent te which
developunent has taken place in the Subdivision or whethar developmant:
aver commancod.

CITY’3 RIGCHT UPON DEFAULT: When any event of default occurs, the Qity
may draw on tha Escrow to the extent of the face amount of the Eescrow
lass 920 pargent of the estimated co2t (as shown on Exhibit B) of all
improvements theretofcre accepted by the City. The City will have

the right te complete improvements itself or contract with a third
party for completicon, and the Developar hareby grants te the Clity, It's
sucaessors, assigns, agents, contractors and employees, a ncnexclusive
right and saseasnt to anter the Property for the purposes of
constructing, maintaining, and repalring such improvenenis.

Al carnatively, the City may assign the progeeds of the Escrow to =2
subsecuant developer {or a lender}) who has acguired the Bubdivision by
purchase, foreclosure or otherwise who will then have the same rights
of completion as tha City if and only if the subseguent developer

{or lander} agrees in writing te complete the unfinished improvemants.
In addition, the City also may suspend final plat approval during
which time the Developsr will have na right to sell, transfer, ox
othasrwise convey lots or homes within tha Subdivision without tha
expross written approval of the City or until the Isprovemsnts are
compleated and approvaed by tha £ity, These remediss azrs cumulative in
natura except that during the Warranty Period, the City's only ramady
will be to draw funds undar the Hoorow.




it Z2BES7TT7S4S P60 OF L3

Sub. Imp. Agrasmant

Pagea 5

19,

20.

21.

22,

23.

24.

25.

26.

INDEMNIFICATION: The developer hersby exprassly agrees to indemnify
and hold ths City harmless from and against 21l claims, costs and
liakility of avery kind and nature, for injury or damage receivead or
sustained by any person or entity in connection with, or on account of
the performance of work at the development site and elsewhere pursuant
te this Agreement. The bDavaloper further agress to aid and defend the
City in the esvent that the City is named as & defendant in an agtion
asoncearning the performanca of work pursuasnt to this Agreemant axcept
where auch suit is brought by the Developer. The Developer is not an
agent or amployee of the City.

HNCO WAIVER: No waiver of any provision of this Agresment will be deemed
or constitute a waiver of any other provision, nor will it be deemed

or constitute a continuing waiver unless expresaly providaed for by a
written amendment to this Agreement signsd by both City and Developer;

nor will the waiver of any defaulit under this Agresment be doemed a
waiver of any subsaoguent default or defaults of the same typs. Tha City's
failure to exerciesa any right under this Agreament will not constitute
tha approval of any wrongful act by tha Developer or the acceptance of
any improvement.

AMENDMENT OR MODIFICATION: The partiss toe this Agresment may amend or
modify this Agreement only by writtan instrument axecuted by the City
and by the Developear or his auvthorized officer. Such amendmont or
moedification will be properly notarized before it may be affective.

ATTORMEY' S FREES: Bhould either party be regquired teo resort to litigation,
arkitration, or mediation to enforce the terms of this Agresmsent, tha
prevailing party, plaintifilf or defendant, will kbe entitled teo costs
inceluding reasonabla attorney’ s fees and expert witness feses, from ths
oppesing party. If the court, arbitrator, or madiator awards zelief to
both parties; each will bear it’'s own costs in their entirety.

VESTED RIGHTS: The City deoes not warrant by this Agresment that the
Developar is entitled to any othexr approval(s) raeguired by the City, if
any, before the Devalopsr is entitled to commence devalopmant of the
Subdivision or teo transfer ownership of property in the Subdivision.

THIRD PARTY RIGHTIS: No person or entity who or which is not a party to
this Agreement will have any right of action under this Agresment, excapt
that if the City doas not exersise its rights within 50 davs folleowing
knowledge of any event of default, a purchaser of a lot or home in the
subdivision may bring an sction in mandasus to compel the City to exercise
it‘®s vights.

SCOPE This Agreement oconstitutas the entire agrasment batwasn the
parties and no statement (s}, promisa{s) or inducement{s} that isa/are
not contained in this Agreement will be binding on the parties.

TIME: For the purpose of oomputing the Commancament:, Abandonment, and
Conplaetion Periwds, and fime pericds for City smotien, such timas in

which civil disaster, acsts of God, or exitrase weather conditions ocour

or exist will not ba included if¥ such Limes prevant the Developer or City
from performing his/it’s obligations under tha Agresaement.
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SEVERABILITY: If any part, term or provigion of this Agraement ies held

by the courts te be illegal or ctherwise unenforceable, sach illagality

or unenforceability will not affegst the validity of any other part, term

o proviaion and the rights of thea parties will be sonatrusd as if the paxt,
term, ©oF provision was never part of the Agreement.

BENEFITS: The benefits of this Agreemant to the Davelcpar zre persohal
and may not be assignsd without the express written approval of the City.
Such approval may not be unreasonzsbly withheld, but any unapproved
assignment is void. Notwithstanding tha foregeing, the burdens of this
Agreement are porsonal obligations of the Developer and also will be
binding on the heirs, successors, and assigne of the Reveloper. Therae isa
neo prohibiticn on the right of the City to assign its rights under this
agreement. The City will releass the original developar’s Escrow if it
accepts new security from any developer or lender who obtains the Propexty.
However, no act of the City will constitute a raelease of the original
developer from this liability undar this Agreemant.

NOTICE: Any notice required or permittsd by this Agreerent will ke deemed
effactive when personally delivered it writing or three {(3) days aftar
notice is deposited with the U.8. Pcstal Service, postags prepaid,
cartifisd, and return raeceaeipt requested, a addrwared asz follows:

if to Developer {Attn}
{hddres=)

if to City: Attn: City Engineer
4150 5. 3500 W.
Wast Haven, Ut Ba401

RECORDATION: Either Davaloper or City may recoxrd a copy of this
Agreament in the Claeark and Rscorder’s Office of Websr County, Utah

IMMUNITY: Hothing contained in this Agreement constitutes a waiver of
the City’'s soveraeign immunity under any applicable state law.
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32. PERSOMAL JURISDICYION AND VENUE: Personal jurisdicticn and venue for
any civil action commenced by either party to this Agreament whether
arising out of or relating tc the Agreement or Escrow will ba deamed
to be proper only if such acticon iz commenced in District Court for
the City of West Haven. The Devaeloper axpressly waives his right Lo
bring such action in or to ¥emcve such action to any other acurt whethar
stata or fedaral.

velopar

INDIVIDUAL ACKNOWLEDGEMENT
State of Utah 3
8s
County of Webexr

3
Oon tha day of . A.D. 205 f )
RS Y VY YL

the signer{s) of the within instrument, who duly acknowledged te me that
ha/she axscuted the =same. /{/ﬁ_ﬂi;gfaéf\_—”—’
APl N S tz}Public b !
o o e .

Residing =at: ; Urtah

AR R AR KT F RN AT A NN RN TR A AR AR T AR A A RA AN RE RN T r bbb dhbhb bt deh bbb hoddt

APPROVED AS TO FORM:

oz tw
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CORPORATE ACKHOWLEDGEMENT
State of Utah H
-3
County of Wabar H
On the day of A.D. 20

Personally appsared befors mse

duly sworn, did say that he/she is the

of of

the corporation which axecuted the forsgoing instrument, and that sadd
inatrument was signed in behalf of said corporztion by suthority of a
Resolution of its Board of Directors that ths said corporatiaon executed
the same.

Notary Public

Residing at:

Y e R A s s SRS S E RS R SE SRS SRR 22 R R A L2 Al b h bl dnld

\Z Yoy 200

Mayor, City of West Haven Date -

ATTEST:

bt o A
W Rk

Cd Ly e
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EXHIBIT A: PROFERTY DESCRIPTION TO BE SUBDIVIDED
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EXHIEBIT B: REQUIRED ON & QFF S1ITE SUBDIVISION IMPROVEMENTS
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EXHIBIT C: FINANCIAL GUARANTEE
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ESCROW CERTIFICATE

TO THE CITY OF WEST HAVEN, UTAH:

The undersigned Esarow Agent doass herebw certify that it has in its possession
and custody, cash in the sum of $ (O {50, 0B which said sum Escrow
Agent is holding in escorow o guarantes the installation and completion, according to
ordinance, of all off-site improvements, as specified in Exhibit ™AY on the following
deascribed tracts of land in the City of West Hawvan, Utah te wit:

In the event the funds so provided herein do not pay for and completa in full
all of the specified improvements set forth in EBxhibit “A% and as contemplated
herein, then and in that avent, subdivider/developer agraes to forthwith pay to the
City of West Haven all additicnal amounts necessary teo so complete such improvement.

Said Escrow Agent hareby covenants and agrees that it will not release said
funds to any pearson, firm or corporation {other than as is hereinafter provided)}
without the express written consent and directicon from sajid City of West Haven, Utah
and that if said inprovemaents are not satisfactorily installed and completed
agoording te Ordinance within one month short of two yescrs from the date heraecf, that
tha said Escrow Agent will upon demand deliver zaid funds to said City of Weat Haven,
Utah for the sols purpose of making and/or completing sll of said iaprovements, with
said City to return to the said Escrow Agent any and all funds which may prove to be
in exgasa of the actual cost to the City te make and/or complete said improvemanta.

¥**Escrow funds will pe held as uandisbursed loan funds. Leoan advances will be funded
with cash.




j/)» Bank of Anlef'ican_ Fork

May ¢, 2017
IRREVOCARELE LETTER OF CREDIT NC, 995-1

BENEFICIARY: EXPIRATION: MNovember 9, 2018

CITY OF WEST HAVEN
1798 WEST 5150 SOUTH, SUITE 103
ROY, UTAH 84067 AMOUNT: USD $609,650.00

Dear Sir/Madam:

At the request of Mike Schultz, Inc., 1798 West 5150 South, Suite 103, Roy, Utah B4067, Bank of
American Fork, z Division of People’s Intermouniain Bank hereby establishes our Irrevocable Letier of Credit in
your favor up {0 an aggregate amount of Six Hundred Nine Thousand Six Hundred Fifty and no/100 Dollars (USD
$609,650.00) to expire at our counters on November 9, 2018, This credit is available for payment against
presentation of your drafi(s) at sight drawn on Bank of American Fork, 95 East 500 South, Bountiful, Utah 84010
accompanied by this original Drevocable Letter of Credit and the following documnenis:

A statement signed by an authorized representative of the City of West Haven certifying that Mike Schultz, ‘
Inc. has not compleied the public improvements as required on property known as Tuscan Meadows i
Subdivision, located at approximately 2275 West 3300 South, West Haven, Utah in a timely and/or
workimaniike manner.

Al drawings must indicate this letter of credit number.
Partial drawings are penmitted.

We hereby agree with drawers, endorsers and bona fide holders that all drafi(s} drawn under and in
compliance with thé terms of this letter of credit will be honored upon preseniation and delivery of documents to us
as specified herein. : :

This letter of credit is governed by Utah Code Annotated 70A-5-101 ET Seq. 1953 as amended Uniform
.Customs and Practice Documentary Credits (2007 Revision), International Chamber of Commerce Publication Neo.
&00 and jurisdiction for resohition of disputes arising under this letter of cradit lies in the courts of State of Utah.

Sincerely,
Al .

41’15;) H. Gumther
Senior Vice President

CONSENT AND AGREEMENT FOR LETTER OF CREDIT

Mike Schultz, Inc., hereby consents and agrees to the terms and conditions of the foregoing Letter of Credit, and
hereby requests and authorizes Bank of American Fork to establish and issue such Letter of Credit to the City of
West Haven. In copsideration of Bank of American Fork’s so doing, Mike Schultz, Inc. shall execute and deliver 1o
Bank of American Fork an “Application Agreement and Notwe for Commercial Letter of Credit” in form and content
accepiable to Bank of American Fork.

Dated: May 9, 2017 hﬁk%
: By: .

_ﬁik& Schu csident

ﬁ ﬂi': @ BOO.B15.BANK | bankaf.com ALPINE + AMERITAN FORK » DRAPER + HiSHELAND + LAYTON » LEHI » MURRAY
R

NACIiORALey o S racsny S nnar 2 Pasrmeas: I P esimy P i mamm - B mmciim om0 P eeei= o .
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It is understood that the City may, at its sole coption, extend said pericd of
twe yesras for such completion of such improvements upon reguest of the Esorow Agent
or the Subdivider, if the City Council determines that such extension is PrOopRer.

It iz furthar understood and agreed that 21l matters concerning this Aagraanent
shall bs subject to appropriate ordinances and code provisions adopted by said City
of Wast Haven, Utah,

DATED this day of : 20

Escorow Agent

Signatune

Flease Print Kame and Title

Escrow Company Name and Mailing Address:

Bong cg; Aimeriron Fvk

Stata of Utah }
Sa
County of Webex b
On thea day of . 20 appeared before ma the

Signar{s) of the within instrument, who duly acknowledged to me that haefshe

Executaed the same.

Notary Publio:
Razsiding at:

APPROVED AR TO FORM:

IS~ e, /2

Date dl




Escrow Certificate

Page 3
APPROVED :
Mﬁ@
yor, City of West Haven
State of Utah 3
Ss
County of Webear }

©on the !f?gmg day of

AAdaug
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1S Mo 2013

Bate

. 20_| -

Appeared before me the signar{s) of the within instrument, who duly acknowledged to

mae that ha/she axecuted the sana.

“Notary Public
MARILYN COOK
Comuiasion Numbrer 681848

Commission Explros
i Cetober 47, 2020

State of Utah

-,.---—--—---‘

Notary Fublic:

Repiding at:

VWehts (L owaies
'



