R o l1||\II\l\lllllllI\!Il\l\\l\ll!\IllIl\II\IHIHIIl

Ef 2239512 M1 0F 12
ERKEST D ROMLEY. WEBER COUNTY RECORDER
GI-FEB-07 214 P¥ FEE $37.00 DEF IPH
REC FOR: LAWKMARK TITLE

- WHEN RECO ED. P SE RETURN TO:
Robert A. McConnell
Parr Waddoups Brown Gee & Loveless-
185 South State Street, Suite 1300
Salt Lake City, Utah 84111

DECLARATION
' OF :
EASEMENTS, COVENANTS AND RESTRICTIONS

THIS DECLARATION (this "Declaration") is executed to be effective as of ﬂnsz_@_'fdsy of
January, 2007, by LOWE’S HIW, INC,, a ‘Washington corporation (“Lowe’s™), whose address for
the purposes hereof is 1605 Curtis Bridge Road, Wilkesboro, North Carolina 28697, RIVERDALE
CENTER I, L.C., a Utah limited liability company (“Riverdale II), whose address is 90 South 400
West, Suite 200, Salt Lake City, Utah 84101, and RIVERDALE CENTER IV, L.C., a Utah limited
liability company (“Riverdale IV”), whose address is 90 Sowuth 400 West, Suite 200, Salt Lake City,
Utah 84101. : .

RECITALS:

A. Lowe’s, Riverdaie I and R.iverdale v owﬁ separaie but adjoining parcels of real
property located in Weber County, State of Utah '

B. Lowe’s, Riverdale II and Riverdale IV desire to create certain rights-of-way,
easements and restrictions among the said parcels. _

AGREEMENT:

FOR THE SUM OF TEN DOLLARS ($10.00) and other good and valuable consideration,
the receipt and sufficiency of which are acknowledged, the undersigned agree as follows:

; i. Definitions. As used in this Declaration, each of the following terms shall have the
| indicated meaning: : ‘ '

n A ccess Easement Area® means all those certain portions of the Parcels that are from
time to time designed and/or otherwise designated for vehicular and pedestrian movement, including,
without limitation, roads, driveways, walkways and sidewalks. The Access Easement Area shall not
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include any parking areas. The Access Easement Area is génera]ly depicted as the crosshatched
portions of the Parcels shown on the Site Plan attached hereto as Exhibit A. :

" J¢ility Easement Area" means all those certain portions of the Parcels that are from
time to time designed and/or otherwise designated as areas designated for vehicular movement,
including, without limitation, roads and driveways. The Utility Easement Area shall not include any
parking areas. The Utility Easement Area is generally depicted as the crosshatched portions of the
Parcels shown on the Site Plan attached hereto as Exhibit A. -

"Mortgage" means a mortgagé ora déed of trust recorded in the official records.
"Mortgagee" means the mortgagee under a mortgage, or the beneficiary under a deed
of trust, recorded in the official records. ’ -

*"Official records” means the official records of the Weber County Recorder, State of
Utah. - _ _

"Omer'; means the pérson that at the time concerned is the legal owner of record Gn
the official records) of a whole or undivided fee interest in any portion of any Parcel. Ifthereismore -

than one Owner of a Parcel at the time concerned, the obligations and Tiabilities of each such Owner

for performance under, and compliance with, the applicable provisions of this Declaration shall be -

joint and several. Notwithstanding any applicable theory relating to a Mortgage, the tenm "Owner"
shall not mean a Mortgagee unless and until such Mortgagee has acquired title to the Parcel
concerned pursuant to foreclosure or any arrangement or proceeding in licu of foreclosure.

gF

"Parcel A" means the real property located in Weber County, Utah, described as the

“I owe’s Property” on Exhibit B attached hereto.

"Parcel B" means the real property located in Weber County, Utah, described as the
“Riverdale II Property” on Exhibit B attached hereto. ,

"Parcel C" means the real property located in Weber County, Utah, described as the
“Riverdale IV Property” on Exhibit B attached hereto. ‘

. "Parcels" means Parcel A, Parcel B and Parcel C, collectively, and "Parcel” means
either Parcel A, Parcel B or Parcel C, individually, where no distinction is required by the context in
which such term is used. ‘

"Site Plan" means the Site Plan attached as Exhibit A, incorpoi'ated in ﬂ‘ns Declaration
by this reference. :

2. Grant of Rights-of~Way and Easements.
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2.1 Access Right-of-Way and Easement. The Parcels (but no other real property)
shall have appurtenant thereto and shall be benefited by, and the Access Easement Area shall be
subject to and shall be burdened by, a perpetual, non-exclusive right-of-way and easement for
pedestrian and vehicular ingress and egress only (no parking) on, over and across the Access
Easement Area. Such right-of-way and easement shall be limited to-use for such purposes and to
such extent as may be customary to the use of the Parcels for general commercial purposes, which
shall include reasonable and customary deliveries. . oo

‘ 22.1 Grant of Utility Easement. The Parcels (but no other real property)
shall have appurtenant thereto and shall be benefited by, and the Utility Easement Area shall be
subject to and shall be burdened by, a perpetual, non-exclusive right-of-way and easement for the’
laying, construction, installation, operation, inspection, servicing, maintenance, repair, removal,
alteration, enlargement, relocation and replacement of: underground utility pipes, lines, wires,
conduits and related facilities (including, without limitation, pipes, lines, wires, conduits and related
facilities for eleciricity, natural gas, other fuels or power sources, telephone, sewage, storm drainage
and all types of water) under, through and across the Utility Easement Area. _ :

2:2.2 Exercise of Utility Easement.

: {a) The Owner of any Parcel (sometimes herein referred to as a “grantee™),
at its expense, may (a) enter on any portion of the Utility Easement Area located on the other
Owner’s Parcel as may be necessary or appropriate in order to accomplish the laying, construction,
installation, operation, inspection, servicing, maintenance, repair, removal, alteration, enlargement,
relocation and replacement of the utilities and facilities referred to in Paragraph 2.2:1, and (b) in
connection with such utilities and facilities, excavate or conduct construction activities within the
Utility Easement Area, so long as such excavation or construction activities are performed ina good
and workmanlike manner and are prosecuted diligently to completion. Any such laying,
construction, installation, inspection, servicing, maintenance, repair, removal, alteration,
enlargement, relocation and replacement shall be performed by a grantee only after ten (10) days
advance notice to the Owner of the Parcel where such activities are to oceur (sometimes herein
referred to as the “grantor™) of the grantee’s intention to do such work. However, in the case of an
emergency, any such work may be immediately performed after giving such advance notice to the
grantor as is practicable under the circumstance. On completion of such excavation orconstruction
activities, the Owner of the Parcel who has caused such construction activities to take place shall
immediately restore any portion of the Utility Easement Area affected to the same condition as
existed prior to the commencement of such excavation or construction activities, using the same type
and quality of materials previously used. In addition, the Parties agree that all such laying,
construction, installation, operation, inspection, servicing, mainienance, repair, removal, alteration,
enlargement, relocation and replacement of the utilities and facilities referred to in Paragraph 2.2:1
shall be performed in a manner that causes as little disturbance to the grantor, the parking areas -
located within each Parcel and the business operations of each Parcel as may be practicable under the
circumstances. No such laying, construction, installation, operation, inspection, servicing,
maintenarnice, repair, removal, alteration, enlargement, relocation and replacement of the utilities and
facilities referred to in Paragraph 2.2.1, except emergency. repair work or work required. by

3
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governmental anthorities, shall be carried on during the period from November 1 tlnx;ough»the next
succeeding January 4, or during the 30 day period prior to Easter, or on any weekends. - '

() Al utilities and facilities referred 1o in Paragraph 2.2.1 shall be
installed underground, and the location of such utilities and facilities shall be subjectto the approval

of the Party across whose Parcel the same are to be located. No such utilities -or facilities shall
conflict with any other existing utility or facility instailed in the Utility Basement Area.

{c) The grantee, at its éxpense, shall be solely responsible for the repair,
maintenance and replacement of any utilities or facilities installed by grantee pursuant to this Section
2.2.1. - o

@ The grantee shall defend, indemnify and hold the grantor harmless . -
from and against any and all claims, liens, losses, liabilities, costs or expenses (including reasonable . -
attorney’s fees), incurred in connection with the grentee’s exercise of the easement for utilities under
this Section 2.2.1, except to the extent occasioned by the grantor’s negligent or wrengful act or -
omission to act. A : : . o

3. No Interfererice With Access Fasement Area. Except to the extent necessary {(on a
temporary basis) for reasonable construction, for repair and maintenance, for traffic regulation and
control or to prevent a public dedication or the accrual of any rights to the public, no fence, gate,
wall, barricade or other obstruction, whether temporary or permanent in nature, which limits or’
impairs the free and unimpeded use of the rights-of-way and easements granted in Paragraph 2.1
above shall be constimcted or erected, nor shall any Owner in any other manner obstruct or interfere
with the use of such rights-of-way and easements. B E S

4, ' Access Easement Area Maintenance. Each Owner shall at all times maintain or cause -
to be maintained that portion of the Access Easement Area located on such Owner's Parcel in a
reasonably good, clean and safe condition and repair, reasonably free from debris, rubbish, snow, ice
and other materials. If any Owner fails to comply with the provisions of the preceding sentence, any

. other Owner may (but is not obligated 1o0), after giving twenty {20) days' written notice to the- -
‘noncomplying Ownetr, perform or cause 10 be performed such work as is necessary to cause the
Access Easement Area to so comply. - In such event, all sums reasonably expended and all costs and
expenses reasonably incurred by such other Owner in connection with such work shall bear interest
from the date expended or incurred (as the case may be) at the rate of twelve percent (12%) per
annum until paid or otherwise satisfied in full, and shall be paid promptly to such other Ownex by the

noncomplying Owner on written demand. : :

5. Prohibited Uses. Except for business use and operations of Lowe’s, its successors and
assigns, the Parcels and any portion thereof shali not be used for a home improvement/hardware
retail store similar to that of Lowe’s and Home Depot as of the date hereof. In addition, no portion
of the Parcels shall be used or operated for any business or operation that is inconsistent and
incompatible with the operation and reputation of a first class, family-oriented retail/entertainment
center or for any use which is repugnant to the sensibility of the community in general, including,

4
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without limitation: (i) a store primarily selling or leasing sexually explicit materials; (ii) 2 massage
parlor (but not including a day-spa or beauty parlor which offers legitimate massage services); (iii)a
so-called "head shop" or drug paraphernalia store; (iv) bowling alley; (v) a facility featuring strip
tease acts, nude or topless dancing or similar activities; (vi) tavern or bar or {vii) an off-frack betting
parlor, or (viii) a funeral home or mortuary. : ) ,

6. - Duration. This Declaration and each right-of-way, easement, covenant and resiriction
set forth in this Declaration shall be perpetual. - » : : . :

7. Not a Public Dedication. Nothing contained in this Declaration shall be deemed to be 77
a gift or dedication of all or any portion of the Parcels for the general public or for any public
purpose whatsoever, it being the intention of the undersigned that this Declaration be strictly limited
1o the purposes expressed in this Declaration. : ' a

8. Appurtenances to Parcels: Covenants Run with Land: Various Events.

8.1 Appurtenahces to Parcels. Each right-of-way, easement, covenant and

restriction created by this Declaration is an appurtenance to the Parcel benefited by such right-of-

way, easement, covenant and restriction (but no other real property) and may not be transferred,
assigned or encumbered except as an appurtenance to the benefited Parcel. For the purposes of each
such right-of-way, easement, covenant and restriction, the benefited Parcel shall constitute the
dorminant estate and the burdened Parcel shall constitute the subservient estate.. -

nggs Run with Land; Various Events.

82.1 Covenants Run withLand. Eachright-of-way, easement, covenant and
restriction contained in this Declaration (whether affirmative or negative in nature) shall (a) create an
equitable servitude on the burdened Parcel in favor of the benefited Parcel (but no other real
property), (b) constitute a covenant running with the land, (¢) benefit and bind every person having
any fee, leasehold, Mortgage lien or other interest in any portion of the Parcel concemed to the extent
that such portion is affected or bound by the right-of-way, easement, covenant or restriction in’

82

- question, or to the extent that such right-of-way, casement, covenant orrestriction is to be performed

on such portion, and (d) benefit and bind any Owner whose title is acquired by judicial foreclosure,
trustee's sale, deed in lien of foreclosure or other means. 3 '

822 of Parcel. If any Owner transfers all or any portion of the
Parcel owned by such Owner, the transferee shall automatically be deemed to have assumed and
agreed to be personally bound by the covenants of such Owner contained in this Declaration, and if
the transferring Owner has by such transfer transferred all of such Owner's ownership interest in such
Parcel, such transferring Owner shall be released and discharged from all obligations under this -
Declaration that accrue after the date of recordation in the official records of the instrument effecting
'such transfer. : : _
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, 8.2.3 Effect of Breach. No breach of this Declaration sl:ua.ll entxﬂe any
Owner to cancel, rescind or otherwise terminate this Declaration (but such limitation shall not affect
any other right or remedy or limit any obligation that any Owner may have under this Declaration by

reason of any such breach), or defeat or render invalid the lien of any Mortgage made in-gbodfaith

and for value as to any Parcel, except as provided in Paragraph 9.

8.2.4 Identical Ownership. The ownership of both Parcels 'byb the same

person shall not result in the termination of this Declaration. i :

o 8.2.5 Priority of Declaration. The interests in and rights concerning any

portion of the Parcels held by or vested in the undersigned or any other person on or afier the date of

_ this Declaration shall be subject and subordinate to the arrangement provided for in this Declaration,
and the arrangement provided for in this Declaration shall be prior and superior to such interests and

rights, as may be necessary to effectuate all of the terms and provisions set forth in this Declaration. .

9. Lien. If the failure to timely pay any sum when due under this Deblaratipn is not
cured within ten (10) days after written notice is given by any Owner to the defaulting Owner, such

' sum and any subsequent delinquencies may be secured by a lien against all or any portion of the ‘
defaulting Owner's Parcel. Such lien shall be evidenced by a notice of lien or similar-instroment - - -
filed for record by the nondefaulting Owner in the official records. A copy of such.notice of lienor. -

similar instrument shall be given by the nondefaulting Owner to the defaulting Owner within ten (10)

days following recordation in the official records. Such notice of lien or similar instrument shall set -

“forth the wnpaid amount, the date such amount was due and a description of the property subjectto

such lien, and shall be signed by the nondefaulting Owner. Any such lien may be foreclosed in the-

. same manner as is provided under applicable law for the foreclosure of Mortgages, but shall be
subject and subordinate to (2) each Mortgage affecting the defaulting Owner's Parcel at the time such
notice of lien or similar instrument is recorded, (b) this Declaration, (c) each (recorded or
unrecorded) utility easement, right-of-way or similar interest affecting the defaulting Owner's Parcel

_ at the time such notice of lien or similar instrument is recorded, (d) the interest of thetenantorlessee .. .

under each lease, rental agreement or similar instrument (whether recorded or unrecorded) affecting

the defaulting Owner's Parcel at the time such notice of lien or similar instrument isrecorded, and(e)

the lien for general taxes and other governmental assessments, but shall be prior and superior-to all

other interests or estates (whether recorded or nnrecorded at the time such notice of lien or similar

instrument is recorded) in or respecting the defaulting Owner's Parcel.

10. Modification. This Declaration and any right-of-way, easement, covenant or
restriction contained in this Declaration may not be terminated, extended, modified or amended
without the consent of each Owner, and any such fenmination, extension, modification or amendment
shall be effective on recordation in the official records of a written document effecting the same,

executed and acknowledged by each Owner; provided, however, that no such termination, extension, -

modification or amendment shall affect the rights of any Mortgagee holding a Mortgage constituting
a lien on any Parcel unless such Mortgagee consents to the same in writing. :
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11.  Attorneys' Fees. If any Owner brings suit to enforce or interpret this Déclaration or
for damages on account of the breach of any provision of this Declaration, the prevailing party shall’
be entitled to. recover from the other party its reasonable attorneys' fees and costs incurred in any
such action orin any appeal from such action, in addition to the other relief to which the prevailing
party is entitled. _ o ' '

12. General Provisions. This Declaration shall be governed by, and construed and
interpreted in accordance with, the laws (excluding the choice of laws rules) of the State of Utah.
This Declaration shall inure to the benefit of, and be binding on, each Owner and the heirs, personal
representatives, successors and assigns of each Owner. Whenever possible, each provision of this -~
Declaration shall be interpreted in such manner as to be valid under applicable law; but, if any
provision of this Declaration shall be invalid or prohibited under applicable law, such provision shail
be ineffective to the extent of such invalidity or prohibition without invalidating the remainder of
such provision or the remaining provisions of this Declaration.

[Signatures appear on the next page.]




BB 2239512 M 8 oF 12

THE UNDERSIGNED have executed this Declaration to be effective as of the date first set
forth above. -

.- Lowe’s:

. Lowe’s HIW, Inc.,
a Washington corporation

~ Pavid E. Shelton

Title: - :?Yﬁ
Riverdale IV;

Riverdale Center IV, L.C.,
a Utah limited lability company, by its
Manager

The Boyer Company, L.C., a2 Utah limited
liability company

By seslo>

Name: SH g f7 . O S
Title: Manager

Riverdale IX:

Riverdale Center II, L..C.,
2 Utah limited liability company, by its
Manager,

Riverdale Cemter II Manager, Inc., a Utah
corporation

By: P o
Name: Sift.ceen 2.0 S <
Title: Secretary
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STATE OF NORTH CAROLINA )
. _ ) SS:
COUNTY OF WILKES )
' ADAGA € Su Hon
Onthe A'e dayof_ 3 e 2007, persona.lly appeared before me _Pbsiseie—r_fr >
the signer of the above instrument, wﬂo duly acknowledged to me that he executed the same, as -

Sy E of Lowe’ sH.IW lnc.,aWashmgton corporation.
" [SEAL] _ )
Mot MELISSA RICHARDSON _ A ' '
18 ilkes c‘éumfa"’ e ML Plcra e
My Commission Expires : Notary Public . . .
<1 .
STATE OF UTAH )
’ - )SS:
COUNTY OF SALT LAKE h) : '7 .
" On the 2% @W 2007, personally appeared before me Siitis 2 OsHthe
signer of the above ins nt, whd duly acknowledged to me that he executed the same, as a

Manager of The Boyer Company, L.C., the Managm' of Riverdale Center IV, a Utah hm.tted hab:hty
company. .

[S :
NOTARY PUBLIC
Rachael N. Niusulu
mesevsanws | ol Il
a4 Lake Gity. ttan 84101, '
STATE OF Uil'A'H Notary Public
STATE OF UTAH )

yss:
COUNTY OF SALT LAKE )

On the 2fp#> day of January, 2007, personally appeared before me

Q-KNUA 105 ASH 2 _, the signer of the above instrament, who duly acknowledged to me

that he executed the same as‘the Secretary . of Riverdale Center Il Manager, Inc., the
Manager of Riverdale Center II, L.C., a UtaK/limited liability company.

[SEAL]

NOTARYPUBLIC | ( sy lr s L7 et L

Rachael N. Niusulu

h 400 West, Ste. 200 rynas
9 S ake City. Utan 84101 Notary Public
My Comm. Exp Aug. 20, 2007

STATE OF UTAH
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Exhibit B

to
Declaration of Easements, Covenants and Restrictions

[Leggl Descriptions of Pétcel A, Parcel B and Parcel C]

«Parcel A” or “Lowe’s Property”: ~ o ' :
: o Ote - 27714 - oD | o T
All of Lot 1, RIVERDALE CENTER II SUBDIVISION, according to the official plat thereof,
filed in Book "52" of Plats at Page 52 of the Official Records of the Weber County Recorder.

“Parcel B” or “Riverdale II Property”: 3 .
I LN o~ 214 - OCOD

All of Lot 3 RDALE CENTER II SUBDIVISION, according to the official plat thereof,

filed in Book "52" of Plats at Page 52 of the Official Records of the Weber County Recorder.

Olo = 214 -COO '5
Ol - - OO

A part of the Northeast Quarter of Section 7 and the Northwest Quarter of Section 8,
Township 5 North, Range 1 West, Salt Lake Base and Meridian, U.S. Survey: o
Beginning at the Northwest corner of Lot 4, Riverdale Center IT Subdivision, a
Commercial Subdivision in Riverdale City, Weber County, Utah which is 1064.81 feet D
South 1°00°35” West along the Section line and 240.48 feet North 88°59°25” West from the .
Northwest comer of said Section &; and running thence South 78°05°28" Bast 647.93 feet along
the South boundary of said subdivision; thence South 1 1°03°03” West 75.97 feet; thence
South 78°05°28” Rast 36.13 feet; thence South 38°48°08” West 63.03 feet; thence
South 51°11°42” East 35.56 feet to a point of curvature, thence Southerly along the arc of a
13.73 foot radius curve to the right a distance of 21.45 feet (Central Angle equals 89°30°19” and
Long Chord bears South 6°26°33" East 19.33 feet); thence South 79°50°28” East 36.56 fect; '
South 51°35°37” East 91.09 fect to the New Westerly right-of-way line of Riverdale Road (SR~ -
26), said point being 56.5 feet perpendicularly distant Northwesterly from the existing centerline
of said road; thence four (4) courses along said road right-of~way as follows: South 38°25°10%
West 355.31 feet parallel to said centerline to UDOT Project No. SP-0026(4)0 i

station 139494.47; South 38°25°10” West 26.44 feet: North 71°37°02” West 2.8

«parcel C” or “Riverdale IV Pro 2 L Olo- 3O - e -

3 feet; and South -
38°20°55” West 102.28 feet; thence North 50°54°27° West 4.39 feetto a non-tangent point of
curvature; thence Southwesterly along fhe arc of a 20.50 foot radius curve to the right a distance
of 31.99 feet (Central Angle equals 80°24°39” and Long Chord bears South 83°47°52” West
28.84 feet); North 51°29°48” West 45.81 feet to a point of curvature; thence Northwesterly along
the arc of a 159.00 foot radius curve to the left a distance of 68.23 fest (Central Angle equals = -
24°35°08” and Long Chord bears North 63°47°22" West 67.71 feet) to a point of tangency;
fhence North 76°04°56” West 234.91 feet; thence South 13°55°04” West 12.00 feet; thence
North 76°04>56” West 143.01 feet to a point of curvature; thence Northwesterly along the arc of
a 130.50 foot radius curve to the right a distance of 55.38 feet (Central Angle equals 24°18°49

i0




Ef 22I9512 P 12 OF L2

and Long Chord bears North 48°50°07” West 54,96 feet) to a point of reverse curvature; thence
Northwesterly along the arc of a 64.50 foot radius curve to the left a distance of 19.05 feet
(Central Angle equals 16°55°22” and Long Chord bears North 45°08°24” West 18.98 feet) to a
point of reverse curvature; thence Northwesterly along the arc of a 60.50 foot radius curve to the
- right a distance of 48.07 feet (Central Angle equals 45°31°25 and Long Chord bears

North 30°50°22" West 46.82 feet) to a non-tangent point; thence North 13°49°01* EBast 374.93
feet; thence North 13°53°52” East 161.17 feet along the Easterly right-of-way line of Pacific
Avenue to the point of beginning. o o

Tax Parcel Numbers for reference purposes only:

Parcel A: 06-274-0001 o o

Parcel B: 06-274-0003 . ' T
Parcel C: . 06-274-0005; 06-003-0003 (part); 06-028-0007 (part); 06-030-0030 (part)

11 .




