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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT is made and entered into on %
2014, by and between the Hurricane City Corporation, a Utah municipal corporation, hererafier
referred to as "City", and Jupiter Real Estate Holdings, LLC, a Utah limited liability company,
hereinafter referred to as "Developer”, (each of the foregoing individually a "Party" and
collectively the "Parties").

Recitals
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located at 2080 West 100 N rth in Hurricane, Utah (the "Property"), which is more fully
described in Exhibit "A" attached hereto and incorporated herein.

E. Developer submitted an application to have the Property rezoned from R-1-10 to
R-1-8 (collectively, the "Rezoning Request”) to allow development of the Property into a
residential subdivision with lot frontages of 70” or greater as provided under City's land use
ordinances (the "Project”).

F. In consideration of City's approval of the Rezoning Request, Developer has
voluntarily offered to limit the total number of lots in this subdivision to 169 residential lots.

G. On _January 22. 2014, after a duly noticed public hearing, City's Planning
Commission recommended approval of Developer's Rezoning Request, subject to execution of a
development agreement, and forwarded such request to City's City Council for consideration.

H. On February 6, 2014, City's City Council, approved Developer's Rezoning
Request subject to approval of a development agreement.

L Developer and City each desire to enter into this Agreement and are willing to
abide by the terms and conditions set forth herein,

J. Acting pursuant to its legislative authority under Utah Code Annotated § 10-9a-
101, et seq., and after all required public notice and hearings, City's City Council, in exercising
its legislative discretion, has determined that entering into this Agreement furthers the purposes
of the (i) Utah Municipa! Land Development and Management Act, (ii) City's General Plan, and
(iii) City's land use ordinances (collectively, the "Public Purposes”). As a result of such
determination, City has elected to process the Rezoning Request and the subsequent
development authorized thereunder in accordance with the provisions of this Agreement and has
concluded that the terms and conditions set forth in this Agreement accomplish the Public
Purposes referenced above and promote the health, safety, prosperity, security and general
welfare of the inhabitants and taxpayers of Hurricane City.
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Agreement

Now, therefore, in consideration of the premises recited above and the terms set forth
below, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, City and Developer hereby agree as follows:

1. Development. Development on the Property shall consist of a single family
residential subdivision developed under all the requirements of City’s Land Use Code and design
standards.

2. Zone Change and Permitted Uses. Subject to the terms of this Agreement, t.he
zoning classification on the Property shall be R-1-8, Single Family residential, minimum lot size
8,000 square feet according to the provisions of City’s Land Use Code.

3. Other Applicable Code Provisions. The Parties acknowledge that in order to
proceed with development Developer shall comply with 10 of the Hurricane City Code and other
requirements generally applicable to development in Hurricane City (collectively, "City's Land
Use Ordinances") and final plat approval is dependent upon being able to meet those
requirements.

4, Reserved Legislative Powers - Vested Rights. Nothing in this Agreement shall
limit the future exercise of City's police powers in enacting zoning, subdivision, development,
growth management, platting, environmental, open space, transportation and other land use
plans, policies, ordinances and regulations after the date of this Agreement. Notwithstanding the
retained power of City to enact such legislation under its police power, such legislation shall not
modify the requirements of the Neighborhood Commercial zone as existing on the date of this
Agreement unless facts and circumstances are present which meet the compelling, countervailing
public interest exception to the vested rights doctrine as set forth in Western Land Equities, Inc.
v. City of Logan, 617 P.2d 388 (Utah, 1988), or successor case law or statute. Any such
proposed change affecting Developer's rights shall be of general application to all development
activity in City. Unless City declares an emergency, Developer shall be entitled to prior written
notice and an opportunity to be heard with respect to the proposed change and its applicability to
the Project,

6. Commencement of Construction. Developer shall not commence any
development activity or construct any Project improvement on any portion of the Property until a
final plat and notice to proceed or any other permit required by City's Land Use Ordinances for
such development activity ("Project Permit") is approved by City in accordance with City's Land
Use Ordinances and the terms of this Agreement.

8. Term. This Agreement shall continue in force and effect until all public and
private infrastructure improvements on the Property have been constructed and accepted as
complete by City and certificates of occupancy have been issued for all dwelling units in the
Project; provided, however, that this Agreement shall become null and void if a final plat is not
approved within two years of the date of this agreement. Upon the termination of this
Agreement, the Parties shall, at the request of either Party, execute an appropriate recordable
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instrument confirming that this Agreement has been fully performed, terminated, or lapsed as
provided in this Paragraph 8.

9 Successors and Assigns. This Agreement shall be binding on the successors and
assigns of Developer. A purchaser of the Property or any portion thereof shall be responsible for
performance of Developer's obligations hereunder as to any portion of the Property so
transferred.

12, Default.

A Events of Default. Upon the happening of one or more of the following
events or conditions Developer or City, as applicable, shall be in default ("Default”}
under this Agreement;

1. A warranty, representation or statement made or furnished
by Developer under this Agreement is intentionally false or misleading in any
material respect when it was made.

2. A determination by City made upon the basis of substantial

evidence that Developer has not complied in good faith with one or more of the
material terms or conditions of this Agreement.

B. Procedure Upon Default.

l. Upon the occurrence of Default, the non-defaulting Party
shall give the other Party thirty (30) days written notice specifying the nature of
the alleged Default and, when appropriate, the manner in which said Default must
be satisfactorily cured. If the Default cannot reasonably be cured within thirty
(30) days, the defaulting party shall have such additional time as may be
necessary to cure such Default so long as the defaulting Party takes action to
begin curing such Default with such thirty (30) day period and thereafter proceeds
diligently to cure the Default. Afier proper notice and expiration of said thirty
(30) day or other appropriate cure period without cure, the non-defaulting Party
may declare the other Party to be in breach of this Agreement and may take the
action specified in Paragraph 12(C) herein. Failure or delay in giving notice of
Default shall not constitute a waiver of any Default.

2. Any Default or inability to cure a Default caused by strikes,
lockouts, labor disputes, acts of God, inability to obtain labor or materials or
reasonable substitutes therefor, governmental restrictions, governmental
regulations, governmental controls, enemy or hostile governmental action, civil
commotion, fire or other casualty, and other similar causes beyond the reasonable
control of the party obligated to perform, shall excuse the performance by such
party for a period equal to the period during which any such event prevented,
delayed or stopped any required performance or effort to cure a Default.
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C. Breach of Agreement. Upon Default as set forth in Subparagraphs 12A
and 12B above, City may declare Developer to be in breach of this Agreement and City
(i) may withhold approval of any or all building permits or certificates of occupancy
applied for in the Project, but not yet issued; and (ii) shall be under no obligation to
approve or to issue any additional building permits or certificates of occupancy for any
building within the Project until the breach has been corrected by Developer. In addition
to such remedies, either City or Developer (in the case of a Default by the City) may
pursue whatever additional remedies it may have at law or in equity, including injunctive
and other equitable relief,

Time Limit: This agreement shall be considered void if final plat is not approved within

two years of this agreement.

14.

General Terms and Conditions.

A. Title and Authority. Developer expressly warrants and represents to City
that Developer (i) owns all right, title and interest in and to the Property, or {ii) has the
exclusive right to acquire such interest, and (iii) that prior to the execution of this
Agreement no right, title or interest in the Property has been sold, assigned or otherwise
transferred to any entity or individual other than to Developer. Developer further
warrants and represents that no portion of the Property is subject to any lawsuit or
pending legal claim of any kind. Developer warrants that the undersigned individual has
full power and authority to enter into this Agreement on behalf of Developer. Developer
understands City is relying on these representations and warranties in executing this
Agreement.

B. Recording of Agreement. No later than ten (10) days after this Agreement
has been executed by City, this Agreement shall be recorded in its entirety in the official
records of Washington County, Utah.

C. Severability. Each and every provision of this Agreement shall be
separate, several, and distinct from each other provision hereof, and the invalidity,
unenforceability, or illegality of any such provision shall not affect the enforceability of
any other provision hereof.

D. Time of Performance. Time shall be of the essence with respect to the
duties imposed on the Parties under this Agreement. Unless a time limit is specified for
the performance of such duties each Party shall commence and perform its duties in a
diligent manner in order to complete the same as soon as reasonably practicable.

E. Construction of Agreement. This Agreement shall be construed so as to
effectuate its public purpose of ensuring the Property is developed as set forth herein to
protect health, safety, and welfare of the citizens of City. This Agreement has been
reviewed and revised by legal counsel for City and Developer, and no presumption or
rule that ambiguity shall be construed against the drafting party shall apply to the
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interpretation or enforcement of this Agreement.

F. State_and Federal Law; Invalidity. The Parties agree, intend, and
understand that the obligations imposed by this Agreement are only such as are consistent
with state and federal law. The Parties further agree that if any provision of this
Agreement becomes, in its performance, inconsistent with state or federal law or is
declared invalid, this Agreement shall be deemed amended to the extent necessary to
make it consistent with state or federal law, as the case may be, and the balance of the
Agreement shall remain in full force and effect. If City's approval of the Project is held
invalid by a court of competent jurisdiction this Agreement shall be null and void.

G. Enforcement. The Parties to this Agreement recognize that City has the
right to enforce its rules, policies, regulations, ordinances, and the terms of this
Agreement by seeking an injunction to compel compliance. In the event Developer
violates the rules, policies, regulations or ordinances of City or violates the terms of this
Agreement, City may, without declaring a Default hereunder or electing to seek an
injunction, and after thirty (30) days written notice to correct the violation (or such longer
period as may be established in the discretion of City or a court of competent jurisdiction
if Developer has used its reasonable best efforts to cure such violation within such thirty
(30) days and is continuing to use its reasonable best efforts to cure such violation), take
such actions as shall be deemed appropriate under law until such conditions have been
rectified by Developer. City shall be free from any liability arising out of the exercise of
its rights under this paragraph.

H. No Waiver. Failure of a Party hereto to exercise any right hereunder shall
not be deemed a waiver of any such right and shall not affect the right of such Party to
exercise at some future time said right or any other right it may have hereunder. No
officer, official or agent of City has the power to amend, modify, or alter this Agreement
or waive any of its conditions as to bind City by making any promise or representation
not contained herein.

L Amendment of Agreement. This Agreement shall not be modified or
amended except in written form mutually agreed to and signed by each of the parties. No
change shall be made to any provision of this Agreement unless this Agreement is
amended pursuant to a vote of City's City Council taken with the same formality as the
vote approving this Agreement.

J. No Waiver of Governmental Immunity. Nothing in this Agreement is
intended to, or shall be deemed, a waiver of City’s governmental immunity.

K. Entire Agreement. This Agreement shall supersede all prior agreements
with respect to the subject matter hereof, not incorporated herein, and all prior
agreements and understandings are merged herein.

L. Notices. Any notices required or permitted to be given pursuant to this
Agreement shall be deemed to have been sufficiently given or served for all purposes
when presented personally, or four (4) days after being sent by registered or certified
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mail, properly addressed to the Parties as follows (or to such other address as the
receiving Party shall have notified the sending Party in accordance with the provisions
hereof):

If to Developer: Jupiter Holdings

If to City: Hurricane City
c/o City Manager
147 North 870 West
Hurricane, Utah 84737
Fax No: (435) 635-2184

With a copy to: Fay Reber, Esq.
260 West St. George Blvd, #205
St. George, Utah 84770City of Hurricane
Fax No: (435) 628-7680

M.  Applicable Law. This Agreement and the construction thereof, and the
rights, remedies, duties, and obligations of the Parties which arise hereunder are to be
construed and enforced in accordance with the laws of the State of Utah.

N. Execution of Agreement. This Agreement may be executed in multiple
parts as originals or by facsimile copies of executed originals; provided, however, if
executed and evidence of execution is made by facsimile copy, then an original shall be
provided to the other Party within seven (7) days of receipt of said facsimile copy.

0. Hold Harmless. Developer agrees to and shall hold City, its officers,
agents, employees, consultants, special counsel, and representatives harmless from
liability for damages, just compensation restitution, or judicial or equitable relief which
may arise from or are related to any activity connected with the Project, including
approval of the Project; the direct or indirect operations of Developer or its contractors,
subcontractors, agents, employees, or other persons acting on its behalf which relates to
the Project; or which arises out of claims for personal injury, including health, and claims
for property damage.

1. The agreements of Developer in this Paragraph 13(O shall
not be applicable to any claim arising by reason of the negligence or intentional
tort actions of City.

2. City shall give written notice of any claim, demand, action
or proceeding which is the subject of Developer's hold harmless agreement as
soon as practicable but not later than thirty (30) days after the assertion or
commencement of the claim, demand, action or proceeding. If any such notice is
given, Developer shall be entitled to participate in the defense of such claim.
Each Party agrees to cooperate with the other in the defense of any claim and to
minimize duplicative costs and expenses.
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P. No Monetary Damages Relief Against City. The Parties acknowledge that
City would not have entered into this Agreement had it been exposed to monetary
damage claims from Developer for any breach thereof except as set forth herein. As
such, the Parties agree that specific performance, as may be determined by the court, is
the intended remedy for any breach of this Agreement. In the event specific performance
is not available as a remedy to Developer for the City’s breach hereof, then Developer
shall be entitled to pursue any and all remedies at law or equity.

Q. Institution of Legal Action. Consistent with the provisions of
Subparagraph P above, in addition to any other rights or remedies, either Party may
institute legal action to cure, correct, or remedy any Default or breach, to specifically
enforce any covenants or agreements set forth in this Agreement or to enjoin any
threatened or attempted violation of this Agreement; or to obtain any remedies consistent
with the purpose of this Agreement. Legal actions shall be instituted in the Fifth District
Court, State of Utah, or in the Federal District Court for the District of Utah.

R. Relationship of Parties - Third Party Beneficiaries. The contractual
relationship between City and Developer arising out of this Agreement is one of
independent contractor and not agency. This Agreement does not create any third-party
beneficiary rights. It is specifically understood by the Parties that: (i) all rights of action
and enforcement of the terms and conditions of this Agreement shall be reserved to City
and Developer, (ii) the Project is a private development; (iii} City has no interest in or
responsibilities for or duty to third parties concerning any improvements to the Property;
and (iv) Developer shall have the full power and exclusive control of the Property subject
to the obligations of Developer set forth in this Agreement.

S. Annual Review. City may review progress pursuant to this Agreement at
least once every twelve (12) months to determine if Developer has complied with the
terms of this Agreement. If City finds, on the basis of substantial evidence, that
Developer has failed to comply with the terms hereof, City may declare Developer to be
in Default as provided in Paragraph 12 herein. City's failure to review at least annually
Developer's compliance with the terms and conditions of this Agreement shall not
constitute a Default under this Agreement.

T. Headings for Convenience. All headings and captions used herein are for
convenience only and are of no meaning in the interpretation or effect of this Agreement.

[signature page follows]
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IN WITNESS WHEREQF, this Agreement has been executed by City and by a duly
authorized representative of Developer as of the date first written above.

Attest: HURRICANE CITY, a political subdivision of the
State of Utah

City Recorder

DEVELOPER,

By:\JA\l“'ﬂ’f\('t—ql Q\W"'\") |
Mooy of ’5\292‘4« EsYoke \\o\lﬁm) (..W\Qﬁmé

State of Utah
County ofthah sAHT LAtcE

On this W _day of Teptvatw/ in the year 2014, before me SomA <. PERE2 , a
notary public, personally appeired ateer 5 fvms, , proved on the basis of satisfactory
evidence to be the person whose name is subscribed to this instrument, and acknowledged he

exyme. Witness my hand and official seal.

Notary Isuly
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Exhibit "A"
Legal Description of Property
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Exhibit "A"
Legal Description of Property

T peen] ©. 127 T A1Q . 12 DA QQOKACMIA T AT £ 1/A QLOYT 214 A2 BT R W 1/4 COR QRO
chal 2. 23 L. 212 N 1OV DEAT D07 'SJ 09 L ALAT MW oA /L L1TTUD 11 LIVLE VY L/77 Anasiy LA

33 T41S R13W; TH N0*04'05 E .20 FT TO PT CURV TNGT CUR CNCV E HAV 265.26 FT
CTL ANG 06¥28'52; TH NELY RGT ALG ARC CUR 30.01 FT; TH S89¥47'55 E 28.67 I'T;
TH S0*12'05 W 5 FT; TH $89%47'55 E 155.01 FT;, TH S0*04'05 W .19 FT; TH S89*4527 E
375 FT; TH NO*04'05 E 581.25 FT;TH N89#47'55 W 2.58 FT; TH N26*28'05 E 28438 FT TO
PT CUR OF TNGT CUR CNCV W HAV RAD 160 FT CTL ANG 67*39; TH NWLY LFT
ALG ARC CUR 188.91 FT; TH N41*10'55 W 125 FT; TH N01*47'55 W 410 FT; TH
NO5*12'05 E 564.44 FT; TH $89*29'55 E 177.08 FT, TH N0*04'05 E 403.65 FT; TH 889¥49'59
E 341.74 FT, TH S14*11'15 E 372,77 FT; TH S26*41'15 E 300 FT; TH 851*26'15 E 200 FT;
TH S14*07'15 E 263.40 FT; TH S46*16'15 E 374.60 FT; TH S10*07'15 E 456 FT; TH
S32*54'37 W 40.42 FT; TH S43*41'38 W 685 FT; TH S45%*26'38 W 213 FT; TH S21*10'11 E
119.94 FT; TH N89*45'34 W ALG SD 1/4 SEC/L 1331.68 FT TO POB.

LESS: LAND IN 2000 WEST STREET & 100 NORTH STREET
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