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DECLARATION OF RESTRICTIONS AND EASEMENT

THIS DECLARATION OF RESTRICTIONS AND EASEMENT (the “Agrecment”) is
granted, made and entered into as of the :Zﬁiay ol January 2002, by and between
MacDonald-Christensen Limited Liability Company, a Utah limited liability company
(“MacDonald-Christensen”) and GK Aulomotive, L.L.C., a Utah limited liability company (“GK
Automotive™),

RECITALS

A. MacDonald-Christensen is the owner in [ee simple of certain real property,
together with buildings, equipment, fixtures, and other improvements and facilities (the
“Premises”) which MacDonald-Christensen had previously leased (ihe “Original Lease™) to the
FRN of Greater Salt Lake City, LLC, a Delawarc limited liability company (the “FRN™).

B. Pursuant lo a certain Assignment of Lease Agreement dated J anuaxy?_%, 2002, the
FRN assigned to GK Automotive, and GK Automotive assumed from the FRN, all of the FRN’s
right, title, and intercst in, to and under the Origina) Lease as it has been amended.,

C. MacDonald-Christensen and GK. Automolive entered into a Fourth Amendment to
Lease Agreement (the “Fourth Amendment”), execuled on the same date as this Agrecment,
wherein MacDonald-Christensen and GK Automotjve agreed lo reduce the size of the Premiscs,

and terminate the Lease, with respeet Lo certain real property and improvements (the “New
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Mazda Parcel”) which is more particularly described on Exhibit “A™ of the Fourth Amendment.
MacDonald-Chrisiensen is the owner in fee simple of the New Mazda Parcel,

D, Additionally, pursuant to the Fourth Amendment, GK Automolive agreed 1o allow
a non-exclusive easement over a portion of the Premises, as more particularly deserbed in
Exhibit “B,” attached hercto, and incorporated by this refercnce (the “Easement Parcel™), for
pedestrian and vehicular access to and from the New Mazda Parcel and for acosss to and
installment of utilitics, stoan drains and building improvements on the New Mazda Parcel, all in
accordance with and subject to the terms and conditions hereof. Such easement shall be for the
use and benefit of the following parties (the “Bencliited Parties™): (i) MacDonald-Christensen or
the occupant of the New Mazda Parcel, and (ii) all guests, cmployees, agents, customers,
licensees, contractors, concessionaires and other invitees of MacDonald-Clristensen, and
MacDonald-Christensen’s successors, lransferccs, assignecs, tenants and sublenanis.

E. This Agreement is the Easement Agreement rcferred to in Section 8 of the Fourth
Amendment.

NOW, THEREFORE, in consideration of (he foregoing, the sum of Ten Dollars paid by
MacDonald-Christensen to GK Automotive, the rmutual covenants contained herein, and other
good and valuablc consideration, the receipt and sufficiency of which are hereby acknowledged,

and intending to be legally bound hereby, the parlies hereto agree as follows:

ARTICLE I
GRANT OF EASEMENT
I.1 Easements. The owner of the Premises hereby grants to the owner of the New
Mazda Parccl and its tenants, contractors, employees, agents, licensees, customers and invitces,
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and the subtcnants, employees, agents, licensees and invitees of such Lenanis for the benefit of

the New Mazda Parcel, a perpetual, nonexclusive eascment for ingress and egress by vehicular
and pedestrian traffic upon, over and across the Easement Parcel (the “Easement™). The
Easement shall also include and permit ingress and egress for the purposes of installation,
operation, maintenance, repair and replacement of water drainage syslems or structures, watcr
mains, sewers, watcr sprinkler system lines, telephones, communication lines, clectrical conduits
or systems, gas mains and other public or private utilitics or underground systems [acilitating
communication and/or coordination of business operation upon the New Mazda Parcel, as well as
construciion of improvements on the Mazda Parcel.

(a) This Easement shall run with the Tand and shall be effective upon
recording of this Agreement. This Eascment shall remain in eflect when, pursuant to the
lerms of the Fourth Amendment, GK Automotive purchases the Premises from
MacDonald-Christensen. Upon such purchase, MacDonald-Christensen shall deliver a
warranty deed conveying the Premises to GK Automotive subject to this Easement.

(b)  GK Automotive hercby consents to the Eascment as contained herein, and
agrees that ils Jeasehold interest, and eventually its fee simple ownership, is and shall be,
as applicable, subordinale and subject Lo this Easement.

1.2 Maintcnance and Repairs. Except as provided in Section 2.1 below and subjcet Lo

the sharing of expenses in the manner set forth below, the occupant of the New Mazda Parcel
(whether it is MacDonald-Chrislensen or an affihated entity), shall cause the Easement Parcel to
be maintained in good repair, clean, safe, presentable, reasonably free from ice and snow, with
adequate hard surfacing and proper directional signs (in accordance with the Fourth Amcndment)
and stripping (the “Easement Parcel Maintenance™). The occupant of the Premises (whether it is
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GK Aulomotive, or ils successor, tenant, transleree or assign, and whethcr the Premises are
leased or owned), shall pay one-half (14) of the costs incurred by the occupant of the New Mazda
Parce] in performing the Easement Parcel Maintenance. Payment of maintenance cosls by the
occupant of the Premises to the occupant of the New Mazda Parcel shall be made within thirty

(30) days after receipt of an itemized statement of such costs.

ARTICLEII
RESTRICTIONS

2.1 MacDonald-Christensen’s Signage Rights. MacDonald-Christensen, or MLP

Bountilul, LLC, an alfiliated entity of MacDonald-Chrisiensen or any other occupant of the New
Mazda Parcel, in its sole discretion and at its solc expense, shall have the righi to place a
directional sign on the Easement Parcel directing employecs, customers, vendors, etc., 1o the
New Mazda Parcel so long as such sign does not exceed approximately seven feet (7 m height
and twenly-five square feet (257 in overall size, is located as reasonably directed by GK.
Automotive, and otherwise conforms in every respeet to then-existing Bountiful City sign
ordinances. All other small directional signs (sign twelve squarc feet (12" and smaller) shall be
the joint responsibility of the respective occupants of the Premises and the New Mazda Parccl as

outlined in Section 1.2, above.

ARTICLE II1
TAXES

3.1 Covenant to Pay. GK Automotive shall timely pay when due all real properly

taxcs and asscssments which are levicd or otherwise assessed against the Easement Parcel and all
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improvements situated thereon. The occupant of the New Mazda Parcel (whether 1t is
MacDonald-Christensen, or its successor, tenant, transferee or assign) shall pay one-half (%) of
all real property taxes and assessments which are levied or otherwise assessed against the
Easement Parcel. Payment of such taxes and assessments by the occupant of the New Mazda
Parcel to the occupant o the Premises shall be made within thirty (30) days after receipt of an
1lemized stalement ol such costs.

3.2 Right to Contest or Appeal. GK Aulomotive may deler payment of the taxcs and

assessments described in Section 3.1 above while appealing or contesting the validity or
propriety of the amount thereof, provided such contest or appeal is in good faith and docs not
subject the Easement Parcel or ils improvements to loreclosure. Upon receiving a final ruling or
decision, GK Autornotive shall immediately pay all laxes and assessments, late charges and
penalties then due and take such other action as is necessary to isure that a foreclosure does not

subsequcnily occur.

ARTICLE IV
CONDEMNATION
4.1  Definition. As used herein “Condctmnation™ shall mean the taking of any portion
of the Easement Parecl, or any of the iImprovements constructed thereon, pursuani 1o the cxercise
of the power of eminent domain (other than the taking of iemporary possession for sixty (60)
days or less) or any conveyance in lien thercof under a realistic threal of condemnation madc by
a duly constiluted authority having eminent domain powers with respect to the property in

question.
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4.2 Award. The entire Condemnation award or payment made with respect to any
improvements on the Easement Parcel shall be paid fifty percent (50%) to MacDonald-
Christenscn, and fifty percent (50%) to GK Automotive, and the balance of any Condemmnation
award or payment shall be divided equitably hetween MacDonald-Christensen and GE.
Automnotive based on their then fee, leasehold and/or easement interests in the portion ol the
Easemnent Parcel in question. [n the event of any contradiction or inconsistency between this
Agrcement and the Original Lease, as amended, including the Fourth Amendment, with respect
to the receipt and disposition of any payment or award received by reason of a Condemnation of
all, or any part of, the Easement Parcel or any improvements thereto, the terms and provisions of
thns Agrecment shall prevail over the terms and provisions of the Qriginal Lease, as amended,

ncluding the Fourth Amendment.

ARTICLEV
DEFAULT; REMEDIES

5.1 Advances to Cure Default. In the event either party defaults in its obligations

hercunder, and such default continues for a period of sixty (60) days (or for any period of less
than sixty (60) days, as reasonably determined, in the event of an emergency) following receipt
by the defaulting party of written notice from the non-defaulting party specifying the details of
such default, then the non-defaulting party, may, but shall not be obligated to, take such action
and pay such amounts as it dccms reasonably necessary to cure such defaults. Any sums so
advanced by the non-defaulting party shall bear interest at the rate of ei ghtecn percent (18%) per

annum from the dale of such advance until rcpaid by the defaulting party.
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3.2 Dcfault Shall Not Permit Termination. Notwithstanding the foregoing, no default

by MacDonald-Christensen, GK Automotive or any Benefitted Party shall entitle MacDonald-
Christensen, GK Automotive or any Benefitted Party to lerminate, cancel or otherwise rescind

this Agreement,

ARTICLE VI
MISCELLANEQUS

6.1 Force Majeure. The partics hereto shall be excused [fom performing any ol their
respective obligations or undertakings set forth in this Agreement, except any of their respective
obligations to pay any sums of maney under the applicable provisions, so long ag the
performance of any such obligation or undertaking is prevented or delayed by an act of God,
weather, fire, earthquake, flood, explosion, action of the clements, war, invasion, insurrection,
riol, inability to procure or general shortage of labor, equipment, facilities, materials or supplics
in the open market, failure of transportation, strikes, lockouts, or order of government or civil
defense authorilies. Any party, i claiming a force majeure delay hereunder, shall give nolice of
such delay to the other party within twenty (20) days aller the occurrence of such force majeure
event, which notice shall set forth the anticipaled length of such delay which has been caused by
such event.

6.2 Notice. Any notice, demand, request, consent, submission, approval, desiznation
or other communication which either party is required or desires (o givc to the other shall be in
writing and shall be sent by Uniled States registered or certified mail, return receipl requested,
addressed to the other party at the following address, or such olher address as indicated in writing
by such party:
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MacDonald-Christensen:  MacDonald-Christensen Limited Liability Company
2074 Sierra View Circle
Salt Lake City, Utah 84109
GK Aulomotive: GK Automotive, L.L.C.
P.O. Box 52008
Shreveport, Louisiana 71135-2008
Any notice mailed in accordance with the above provisions shall be deemed to be received on the
carlier of (i) the date actually received: or (11) three (3) days following the tenderig thereof to the
United States Postal Service, poslage prepaid, in the manner set forth hercin.

6.5 Waiver. No waiver of any default hereunder shall be implied from any failure to
take any action in respcet lo such default. No express waiver of any delault shall affcet any
default or cover any period of time other than the default and period of time specified in such
express waiver. One or more waivers of any detault in the performance of any lerms, provision
or covenant contained in this Agrecment shall not be deemed to be a waiver of any subsequent
default in the performance of the same term, provision or covenant or any other term, provision
or covenant contained in this Agrecrnent. The consent to or approval by any party of any act or
request by the other party requiring consent or approval shall niot be deemed to waive or render
unnecessary the consent to or approval of any subscquent similar acts or requests. The rights or
remedies of the parties under the terms of this Agreement shall be deemed to be cumulative and
none of such rights and remedies shall be exclusive of any others or ol any right or remedy at law
or in equily which any party mj ght otherwise have as a result or a default under this Agreement,

The excreise of any right or remedy shall not impair the right to exercise any other right or

remedy.

6.4 No Relationship of Principal and Ageni. Nothing contained in this Agreement nor
any acls of any party shall be deemed or construcd by any third person to create ihe rclationship
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of principal and agent, or of limited or general partnership, or of joint venture, or of any otler

similar association between the parties hereto,

0.5 Rights of Subscquent Morlgagees. All mortgages, trusl deeds and other liens and

encurmbrances allaching to or otherwise alfecting any interest in the Easement Parcel in the
{uture shall be subordinate and junior in priority to this Agreement, and shall not be deemed or
interpreted 1o encumber any of the easements, rights or interests of the Benelilted Parties as sct
forth herein.

6.6 Severability of Unenforceable Provisions. If any provision or provisions of this

Agreement, or the application thercol to any party or other person or to any certain
circumstances, shall be held io be unen forceable, void or 1llegal, the remaining provisions hereof
and/or the application of such provisions to any party or other person or to any circumstances
othier than as to those to which it is held to be unentorceable, void or illegal, shall, neverthcless,
remain in full force and effect and not be affected thereby; and the partics hereto agree that they
would have cniered into this Agreemenl mdependently of any provision or provisiens of this
Agrcement which are held to be unen forceable, void or illegal.

6.7  Interpretation. The caplions of the Scctions and Articics of this Agreement are for
convemence only and shall not be considered or referred to in resolving questions of
interpretation and construction. The use of the singular in this Agreement shall include the
plural, where the context is otherwise appropriate.

6.8 Goveming Law. This Agrcement shall be construed, mterpreted and applied in
accordance with the laws of the State of Utah.

6.9  Suceessors and Assigns. The Eascrment created by this Agreerent shall inure to

the benefit of and be binding upon MacDonald-Christensen and GK Automotive, their
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successors, assigns, and upon any person or entity acquiring the New Mazda Parcel, the Premises
or any portion ol either parcel, or any intercst therein, whether by aperation of law or otherwise.

6.10  Sale of Easement Parcel. In the event of any sale, assignment, foreclosure or

other disposition of all or a portion of cither party’s mterest in the Easernent Parcel al any {ime
thal party shall be, and is hercby, entirely fieed and relicved of all liabilily under any and all of
its covenants and obligations contained in or derived from this Agreement and arising out of any
aet, occurrence, or omission occurring after the consummation of such transaction with respect o
that portion of the party’s intercst so sold or otherwise translerred. In such event, the purchaser
or other transferec of any portion of an intercst in the Easement Parcel, and any subsequent
purchaser or transleree of any such interest, shall be subject to, and bound by, all of (he terms and
provisions hereof, and shall be personally liable to the Benefitted Parties for all of the obligations
ansing [rom this Agrecment.

6.11  Amendment. This Agreement may be modified or amended only by a written
instrument executed by MacDonald-Christensen and the G Automotive, for and on behalf of
the Benefittcd Partics.

6.12 No Gift or Dedication. Nothing herein conlained shall be deemed 10 be a gift or

dedication of any portion of the Easement Patcel 1o the general public or for the benefit of the
genexal public or for any public purpose whatsoever, it being the intention of the parties that this
agreement shall be strictly limited to the purposes herein expressed. All or a portion of the
Easement Parcel may be closed from time to time to such extent and for such length of time as
may be sufficient in the reasonable opinion of the parties’ legal counsel to prevent a dedication

thereof or the accrual of rights of any third person or of the public therein.
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6.13  Attorngys’ Fees. Inthe event either party initiates or defends any legal action or

procceding 1n any way connecled with this Agreement, the prevailing party in any such action or
procceding (in addition to any other relicf which may be granted, whether legal or equitable),
shall be entitled to recover from the losing party in any such action or proceedin g 115 reasonable
costs and atlomeys’ fecs, whether such sums are expended with or withoul suit, at trial, or on
appeal.

IN WITNESS WHEREQL, the parties have exccuted this Agreement as of the day and
year {irst above wrilten.

[Signatures on next pagcj
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MACDONALD-CHRISTENSEN:

MACDONALD-CHRISTENSEN LIMITED
LIABILITY COMPANY, a Utah limited liability
company .

—

GK AUTOMOTIVE:

GK AUTOMOTIVE, L.L.C., a Utah limiled
liabtlity company

o G

s g oo

V‘_H-_-_‘_-_'_"‘"--_._
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STATE OF UTAH )
D85

COUNTY OF SALT LAKE )

Onthe 2§ ‘f%ay of January 2002, personally appeared before me M M@M /ﬂw
of

who, being by me duly sworn, did say that he is the

MacDonald-Christensen Limited Liability Company, a Utah limfited 1i ability company, that said
instrument was signed in behalf of said company by authorily of its operating agreement or by
opcration of state law,

'.hﬂll'lml—n-r-num-m“nrmnlmmr_‘ ey

T Notary Pubtic 1
o), TAMMY M. TONNESEN ﬁ

] B Sk it 111 Esst Brovhy, Sule 100 % %
& vk 1 Salt Lake City Urab 34111 W
ﬂ ?'.; Ty ;?j My Gammission Explrgs ﬂ M }%

5 g Mzrch B 2033 i

SR _.Staweotttah _ p NOTARY PUBLIC

e T T —) . T . .
Residing at?

1

My Commission Expires:

STATE OF UTAH )
o 55,
COUNTY OF SALT LAKE )

On the &day of January, 2002, personally appeared belore mc Gﬂ—ﬁ-— 1 it
who, being by me duly swomn, did say that he is the VN e of GK Automotive,
L.L.C., a Ulah limited liability company, that said instrument was si gned in behalf of said
company by authorily of its operating agreement or by operation of state law.

oS L

aomkv”ﬁ‘unu NOTARY PUBLIC
WM. SHANE TOPHAM i \ 2
185 50. Statw §1,, Ste. 700 Rezeiding at: ‘t-[\{)\--bﬂaﬂ"l_;

Satt Lak City, Utah 84117-1550
I. Comriselon Explras
UATSION MaiMEYe: 27, 2004
STATE OF UTAH
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Legul Description of Easement Parcel

-
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ACCESS EASEMENT DESCRIPTION

Beginming at a point which is North 890 51' 48" East 1324.10 [eet along the Section line and
North 00 02' 12" West 1027.78 feet along the East line of Lot 5 and Lot 5A, as shown on the plat
of the East half of Section 36, and North §90 59' 09" West 108.64 feet, from the South quarter
corner of Section 36, Township 2 North, Range 1 West, Salt Lake Base and Meridian, and
running thence North 890 39" 09" West 96.26 feet; thence North 580 48' 02" West 179.74 [eet Lo
the East line of Highway 89; thence North 310 15" 00" Easl 49.85 feet along said Fast line;
thence South 580 48' 02" East 262.05 [eet 1o the Point of Beginning.

Said tract of land contains 0.25 acres more or less

It is further understood that the grantees shall not build or construct, nor permit to be built or
constructed, any building or other permanent structures upon, over or across said eascment. This
easement shall be binding upon and inure to the benefit of the successors and assigns of said
grantors and the successors and assigns of said grantees, and may be assigned in whole orin
part by said grantees.



