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EASEMENTS WITH COVENANTS AND RESTRICTIONS.
AFFECTING LAND (“ECR“)

S anish Fork (East), UT #3988-00

THIS: AGREEMENT iis made as of the &1 day.of Iacemacn ., 2016,
betweén WAL- MART STORES INC., a Delaware corporation {"Wal- Mart"), and WDG
SPANISH FORK, LLC -a Utah limited hablllty company: ("Developer")

WITNESSETH:

"WHEREAS, Wal-Mart is the ground lessee of the Wal-Mart: Tract (the "Wal-Mart
Tract') as shown: on-the: plan- attachied hereto as Exhlblt A-1 hereof sald Tract being more
partlcularly ‘described in Exhibit B attached hereto;

WHEREAS, Developer ‘is: the :owner: of the Developer Tract (the "Developer
Tract") and the Outparcels (the: "Outparcels") shown -6n the: plan attached hereto as Extiibit A-1
hereof, the same being more particularly déscribed in Exhibit C hereof and is the fee-title owner
of the Wal Mart Tract;:and:

WHEREAS, Wal-Mart and Developer desire’ that ‘the Wal-Mart Tract, the
Developer Tract and the. Outparcels be developed in conjunction with each other pursuant to-a
.general plan of lmprovement to form a -commercial Shopping Cénter (sometimes, hereinafter
referred to. as the "Shopplng Center") and further desire that the Shoppmg Center be subject to
the ‘easements. and the‘covenants, .conditions and restrictions hereinafter. set forth;

NOW, THEREFORE, for and in considération of the premises, éasements,
covenants, condltlons, restnctlons and encumbrances contained herein, the sufficiency of
which is hereby acknowledged, Wal Mart and Developer do hereby agree as follows:

1. Building/Common Areas.

1.1 “Building Areas" as used herein shall mean those portions of the
Shopping Center shown on Exhibit A-2 as "Building Area" (and "Future Building Area" and
"Future Expansion Area"). Canopies may encroach from the Building Areas over the Common
Areas provided the canopies: (a)-do not interfere with the use of the Common Areas; (b) project
from any-building or structure more than five feet (5') over or outside of the Building Area ©
-comply with all applicable laws, rules, ordinances and regulations of every governmental body
having jurisdiction over the Shopping Center; and (d) do not materially alter the parking
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configuration or vehicular or pedestrian circulation, and/or access in and through 'the ‘entire
Shoppmg Center.

1.2 "Common Areas" shall be all 'of the Shopprng Center:except'the
Building Areas. Docks, loading dreas, service areas: and canopies which are attached to
buﬂdlngs but-which' extend over Common Area. shall-be degmed to be: part of the Buﬂdrng Area
which they serve or the burldrngs to:which they are attached and not part: ofthe Common Areas,

1.3 . "Tracts" as used herein shall mean the Wal-Mart Tract and the:
Déveloper Tract but not the ‘Outparcels. Reference to a “Tract" refers to: the ‘Wal-Matt Tract or
the Developer Tract but not the: Outparcels.

14  Conversion to Common Areas: Those portions of the Building
-Areas-which- are not: from fime to time used.or cannot, under the termis ‘of this Agreement be:
used for burldrngs shall become. part of the Comimon Area for the uses permitted hereuinder-and
shall be lmproved‘ kept and maintained as. .provided  herein. An area converted to Common
.Area may be, .as ‘fbrth above, converted back to Burldlng Area, if at'the-time of conversion
back to Building. Area, ‘it meets the requirements of this ECR:

2. Use. Burldmgs in the’ Shopping -Center shallbe used for commercial
_purposes. of- the type normally found ‘in a retail shopping center- |nc|ud|ng, without limitation,
festaurants, insurance agencies, stock : brokerage offices, financial institutions; .service shops,
.offices, and retail stores. No. theatre; bowling alley, billiard parior, night-club. or other place of
‘recreation .or - -amusement in excess: of 5,000 square. feet in size, day.care, facmty, chlld care
fagility, preschool or chrldrens nursery, -any- ‘business whlch derives in 'excess of 30% of its
gross sales from the sale :of -alcoholic beverages; any business. or faculty used: in growrng,(
,delrvenng, transferring, ‘supplying, dispensing, drspersrng, _drstrrbutlng or selllng maruuana
whether by prescription, medical recommendation or ‘otherwise, and whether consisting. of live
plants, seeds, seedlings.or’ processed or harvested: portrons of the marijuana plant, shall occupy
‘space within the: Shopping Center: without the prior written consent of Wal-Mart, which Wal-Mart
may withhold. in'its:sele and. abso .drscretron No restaurant or cafetena shall occupy space
-on. any portron of the. Restaurant Restriction Area. deprcted on Exhibit A-2 -without the: prior
written ‘consent.of Wal-Mart, which Wal-Mart may withhold in its sole and absolute discretion..
Developer fecognizes that said bisinesses may inconvenience Wal-Mart's - customers . and
_adversely affect Wal-Mart's busmess Notwrthstandlng anythlng to the contrary- contained
herein it is expressly agreed: that nothing contained in this Agreement shall be construed to
contain a-covenant; either express or implied,.to éither gommence the operation of a business
or thereafter continuously operate. a-business. by Wal-Mart on the Wal-Mart Tract. Developer
recognizes and agrees that Wal- Mart may, at Wal-Mart's sole: discretion and at any time during
the term of this Agreement cease the operation of its business on'the Wal-Mart Tract; and
Developer hereby waives any legal action for damages or for- equrtable relief which might be
available to Developer because of such cessation of business activity by Wal-Mart.

3. Competing'Business. Developer ccovenants that as long as.Wal-Mart, or
any affiliate of Wal- Mart, is the user of the Wal-Mart Tract, either as owner or lessee, no space
in or portion of the Developer Tract or the Outparcels, and no space in or portion of any other
real property adjacent to the Shopprng Center which may subsequently be acquired by.
Developer, shall be leased or occupied by or conveyed to any other party for use as (i) a remote
operation or distribution (such as remote internet fulfillment center or locations, locker, grocery,
drive-through; grocery home shopplng pick-ups, mail order; or similar pick-up facility), (i) a
facility dispensing gasoiine or fuel from pumps, (i) a pharmacy, (iv) a variety, general,
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convenience or "dollar" store, (v) a grocery store or supermarket as such terms are defined
below, or. (vi) as any combination of the’ foregoing uses: In the event of a breach of this
covenant, Wal-Mart shall have the right to terminate ‘this Agreement.and to seek any and all
remedies afforded by either law or equnty, lncludlng, without limitation, the rights to 1njunct|ve
relief,. “Grocery store" and "supermarket" as - those terms are used herern shall - mean a single
food store or food department containing more than 3,000 square feet of. burldlng space used for
the purposg of selling food for off premises consumptlon which shall include but not be fimited
to the sale of dry, refngerated orfrozen groceries, meat, seafood, poultry, produce, delicatessen
or bakery products, refngerated or frozen dairy products oranly grocery products normally soid
in such stores or départments. In no event shall a restaurant that primarily sells prepared ready
to eat meals and/or fast-food meals for on-site and offsite consumptlon be deemed to be a
Grocery Store or a supermarket

4. Buildings.

4.1 Design ‘and Construction. The Buildings constructed on the
Shopping Center shall be designed so that the exterior elevation of each shall be archltecturally
and aesthetically compatible and so that building wall footings shall not encroach from one Tract
or Outparcel 6nto another Tract or Qutparcel except as provided for in Subsection-4.4. below.
The design and construction shall be of high quality. No lmprovements shall be constructed,
erected or expanded or altered on the Outparcels until the plans for the same (including site
layout, exterior building materials and -colors ‘and _parking) have: been approved in writing. by
Developer No bunldlng constructed on the Wal- Mart Tract or the Developer Tract shail'exceed
40" in height above the elevation of the appllcable Tract or Outparcel as of the: date. hereof
("Height"). Incidental architectural embellishmerits and peaks ‘shall riot be ‘considered in
connection with determlnlng compliance with said Helght restriction. Except for a building used
for a bank or credit union, which may not exceed twenty-seven feet (27") in:Height, no building
constructed on the Outparcels shall exceed twenty-three (23") in Height (except all mechanical
improvements and. architectural embellishments can be up to six feet’ (6') making the total
maximum height twenty-eight feet (28')) in Height. No building shall have:a.metal exterior.

42  Location/Size. .No building shall be constructed on the Shopping
Center (as.either |mmed|ate development or future expansion) except within the Building Areas,
Any buildings located on the Outparcels shall not exceed: 8,000 square feet in size.

4.3 Fire Protection. Any bunldlng constructed within sixty (60).feet of
‘the Wal-Mart Tract shall be constructed and opérated in such-a manner which will preserve the
sprinklered rate on the Wal-Mart building.

44  Easements. In the event building wall footings encroach from one
Tract onto the other Tract, despite efforts to avoid that occurrence, the party onto whose Tract
the footings encroach shall cooperate in granting an encroachment permit or non-exclusive
easement to the party whose building wall footings encroach for the construction, maintenance
and replacement of such footings.

5. Common Areas.

5:1 Grant of Easements. Each party, as grantor, hereby grants to the
other party, as grantee, and to the agents, customers, invitees, licensees, tenants and
employees of grantee, a nonexclusive permanent easement over and through the Wal- Mart
Tract and the Developer Tract (exclusive of Building Areas) for roadways, walkways, ingress
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and egress, parking:of motor vehicles, loading and unioading of commercial and other vehicles,
and the use of facilities installed for the comfort and convenience of customérs, invitees,
licensees, tenants ‘and employees of all. businesses and. occupants of the’ burldlngs constructed
on the: Burldlng Areas located on the Wal- Mart Tract:and the Developer Tract. Wal: Mart and
Developer hereby grant for the benefit of the: Outparcels nonexclusive: permanent: -easements
for vehicular arid pedestrian’ ‘agcess, ingress;. and egress over and ‘across the Wal-Mart Tract
and the Developer Tract(exclusive of the. Burldlng Areas); provrded however, in no-event shall
the owner, occupant licensee:or invitee of any of the Outparcels(s) be permltted to use-the
Wal:Mart Tract ar the. Developer Tract for vehicular-parking of for any other purpose other than
as described above: ‘Developer. hereby grants t6 Wal- Mart forthe . benefit of the Wal-Mart Tract,
nonexclusrve permanent easements for vehicular anr'I pedestnan access; ingress, and egress
over,and across the’ Outparcels (echusrve of the' Burldmg Areas); prowded however, in no event
shall the. ownier; occupant, llcensee or invitee of the Wal- Mart Tract be permitted to use the
Outparcels for vehicular parkmg or for.any other purpose other than as permltted pursuant to
the terms of this Agreement “The foregoing notwithstanding, ‘the.use:of the Common Areas for
ingress, -egress, access-and parkmg shall not cause the-obstruction nor the impediment of
vehlcular or pedestrian traffic, upon or across the parklng areas, entrances exrts driveways,
walks-or service drives located within.the Common Areas. The foregonng notwrthstandlng, inno
event shall any. portlon of the Wal-Mart Tract be used for construction .vehicular ingress or
egress except-for that ‘portion of the Wal-Mait Tract: identified as the “Constructlon Access" on
Exhibit'/A-3 attached heréto.

52 'NoBarriers. No walls, fences, or barriers of any kind shall be
constructed or malntarned on the: Common Ateas,. or any portlon thereof, by any party which
shall prevent or impair the usée: or exercise of any of the easements granted herein, or the free
-access ¢ d.movement; including without limitation; of pedestnans and vehicular traffic between
the various: lots; provrded however; reasonable traﬁ" ic' contrels (which ‘approval-shall not be
unreasonably wrthheld or delayed) as may be necessary ‘to gu1de and’ control the orderly flow of
traffi¢ may be installed so.long as access dnveways to the ‘parking areas'in the Common Areas
-are not closed or blocked. The only-exceptioris to this provision shall be (1) for changes to the
Burldmg ‘Areas and ‘Common Areas permitied by 1his ECR, (2) for’ mcldental encroachments
‘upon the Gommon Aréas which may occur-as .a result of the use of the ladders scaffolding,
storefront barricades -and S|mrlar facilities. resulting in temporary - obstruction of the Common
Areas; all of which -are permitted -hereunder o fong as their use is- kept within reasonable
reguirements of construction work being expeditiously pursued (3) for incidental, immaterial and
‘temporary encroachments upon the.Common .Areas which may occur in conjunction with the
construction, maintenance or repair 6f buildings and |mprovements on thé Tracts or Outparcels,
so long as such construction; maintenance or repair is ‘being diligently pursued, (4) for
temporary biockage of certain areas deemed necessary by the partles to prevent -a publlc
dedication of an easement or access: right, and (5) for parking lot paving, landscaping and
lighting facilities; such' directional traff ic signs as are required tc facilitate the orderly and free
flow of pedestnan and vehicular traffic, and pylon sign in the location indicated on the Site Plan.

563  Limitations on Use.

Q) Customers. Each party shall use reasonable efforts to
ensure that customers and invitees shall not be permltted to park on the Common Areas except
while shopping or transacting business in the Shopping Center.

) Employees. Each party shall use reasonable efforts to
ensure that employees park on the Common Areas of said party's Tract or Outparcel.
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(3)  General. Any activity within the Common Areas other than
ifs primary purpose ‘of the Common Areas, which is to’ provrde for: parklng for the customers
invitees ard employéees of those busmesses conducted: within the Building.Areas and for'the
servicing ‘and supplying of such. businesses, shall be permitted so long as:such activity shall not
unreasonably interfere withi such primary purpose. The use by Wal-Mart of the Comimon Areas
on the Wal-Mart Tract for the dlsplay, sale and. storage of merchandrse and for the use of
seasonal sales structures is expressly permltted provrded such use:does not materrally impair
the. pnmary purpose of the Common: Areas. (as stated above).. Persons using. the Common
Areas in accordance. with this Agdreement shall not. be charged any fee for such use.
Not\mthstandmg the: foregomg, each party covenants. and- agrees that, to the extent allowed by
law, neither party will ‘allow the Common: Areas. on its tract to be used ‘for rallies,
demonstrations, protests prcketmg or handbilling ‘to protest, publicize or -allege |mpropr|et|es

regarding the acts, policies or operating practices of any’ business operatmg within the Shopping
Center. :

54 Utrlltv and ;Service Easements. Each paity hereby .establishes
and grants to the other party a perpetual nonexclusive edsement for the benefit of the. owner of
each Tract or Outparcel on, across-and under the Common Areas, to install, use, “maintain and
repalr publlc ut|l|ty services and distribution systems (mcludlng storm drains, sewers, utilities
and.other proper services necessary for the orderly development and operatron of the' Shopplng
Center, now upon ‘or hereafter iristalled on, across.or under-the Common Areas, to the extent
necessary to service:such Tract or- Outparcel) Both partles shall use:their best efforts.to cause
the installation-of siich utllrty and service lines: pricr to paving of the Common:Areas. No such
fines, sewers, utilities:or services of ane party shall be installed: ‘within the Building Areas-on the
other partys parcel nor shall any utllxty lines' be constructed in_any ‘manner as to. lmpede or
restrict vehicular or pedestnan traffic-upon .and :across the: parking: areas, entrances, exits,
dnveways walks or-other drives located withiri the Common ‘Areas. -Subjectto the foregomg,
the location of :any utilities hereafler mstalled shall be determmed by the owner of the Tract or
Outparcel upon wiiich such utilities are to be installed. Subject to the restrictions on location set

“forth-in this. Section 8.3, any such instafled utility Sefvices may be relocated by the owner of a
Tract or Outparcel on such owneér's. Tract or Outparcel subject to compliance with applicable
laws, at’ the expense. of the owner of that Tract.or Outparcel prowded that such relocatlon shall
not ‘interfere with, ‘increase the cost of, or diminish utility services to any other Tract or
Outparcel

5.5  Water Flow. Each party hereby establishes and grants a
perpetual nonexclusive: easement on:its Tract or Outparcel for the benefit of the owner of each
other Tract.or Outparcel to use, maintain and repair any storm water drainage system (the
“Storm Drainage System") now or hereaﬁer located on either Tract or any Outparcel, together
with the right to discharge surface water runoff across portions of elther Tract or any Outparcel
in accordance with the desrgn of the Storm Drainage System: Any alteration in the natural water
flow which may occiir as a natural consequence of normal construction activities and the
existence of the party's lmprovements substantlally as shown on Exhibit A-2 (including without
limitation building and building expansion, curbs, drives and pavmg) 'shall be permitted; provided
that no such alterations shall be installed within the Building Areas on the other party's parcel
nor shall any utility lines - be constructed in any manner as to impede or restrict vehicular or
pedestrian traffic upon and across the parking areas, entrances, exits, driveways, walks or other
drives located within the Common Areas.
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6. Development, Parking Ratios, Mainténance. afid Taxes..

8.1 Development, The: arrangement of the Common Areas: shall not
be:¢hanged in a inanner inconsistent with the- provisions of this- Agreement.

6:2 ‘Wal-Mart Tract and Developer Tract "Parking Ratic". Wal-Mart
agrees that at all times there shall be: independently maintained on the Wal-Mart Tract park|ng'
area sufﬁment to accommodate not fewer- than 4.0 car: spaces for-each 1,000 square feet of
building or- burldlngs on‘the Wal-Mart Tract. Developer agrees that a -all tlmes there shall be
mdependently malntalned on the:Developer Tract parklng area. sufﬁc nt to- accommodate not
fewer than 5.0 car spaces for each 1,000 square feet of buildlng or- buudlngs on‘the: Developer
Tract:

6.3 Outparcel "Parklng Ratio”: Developer agrees that .at all times
there shall ‘be mdependently maintained on ‘each Outparcel parking area sufﬂment to
amimodate not: fewer.than: (i) 10-spaces for. every 1,000 square feet of building 'space for any.
restaurant or entertainment: use; or (iii) 5:0 spaces per 1,000-square feet of building space for
any other use,

64  Maintenance.

v (1) Standards. The Qutparcels,.thé. Developer Tract and the
‘Wal- Mart Tract shall be kept neat and orderly untll |mp oved and constructed Follownng
completlon of: the lmprovements on the Common Areas, the: partles hereto shall maintain the
Common' Areas in good condition and’ repair. The malntenance isto’ lnclude without: l|m|tat|on
the: followmg

(a) Maintaining the surfaces, in. a level, .smooth and
:evenly-covered condition with the type of surfaclng material. onglnally installed or such:substitute
.as:shall'in all respects be equal in-quality, use, and durability;

(b).- Removmg all papers, ice.and snow, mud and sand,
:debrls, filth and refuse and thoroughly: sweeping the area to the extent. reasonably necessary to
keep the'areain a clean and orderly condition;,

(©) Placlng, ‘keeping. in: repalr and replacrng any
necessary appropnate directional signs; markers and Ilnes.

(d) Operating, keeping in repair. and replacing, where
necessary, such artificial lighting facilities as shall be reasonably requrred

(e) Malntalmng all perimeter and exterior burldlng walls
including but not Ilmlted to all retaining walls in'a good condition and state of repair;

) Maintaining, ‘mowing, weeding, trimming and
watenng all landscaped areas and making such replacements of 'shrubs and other landscaping
as is necessary; and

, (@) Maintaining elements of the Storm Draihage
System.
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(2) Expenses. The respective owners shall pay the
maintenance expense of their Tracts or Outparcels.

3) By Agent. Subjectto the mutual agreement.of the parties
hereto, a third party may be appornted as'an agent of the. partles to'maintain the Common Areas.
in-the manner .as above outlined. Said: third- party may:! receive for such'agency a.fee that is

mutually acceptable 1o all parties to-cover supervision, management accounting and S|mllar
fees -which sums are: to. be.included in the general maintenance -expense: paid by the: respectlve
owners:of the Common Areas.

6.5 Taxes:. Each of the paitiés hereto agrees to.pay or cause to be
paid, prior to delinquency, drrectly to the appropnate taxing. authorities all real property taxes
and assessments which are levied:against that pait of the Common Areas owned by it. I any
such owner shall fail fo so. pay: such taxes-and assessments, any other property owner, or theé
tenant of the. property owner, may:pay’ the: taxes and assessments and the payrng property
owner or-tenarit may ‘then bill the- -defauilting property owner: for the: expense incurred, and the
defaultrng property owner shall pay said bill within fifteen (15) days of receipt thereof:
Notwrthstandlng the foregorng, -a property owner-shall- not be: required to :pay, discharge or
remove.any-tax ar: assessment on.its' property S0 Iong -as it shall contest at its own expense the
existence, amount or valrdrty thereof by appropriate proceedrngs which shall prevent the
collection .of or: other realization .upon ‘the' tax 'or -agsessment §0' contested, ‘and the sale,
forfelture or loss of the property subject to the tax or assessment to satisfy the sanie.

7. Signs. No, rooftop -sign: shall be erected on the- building constructed on
the Outparcels. No: freestandrng identification ‘sigii may’ be erected on:the Outparcels. without
approval.of the Developer, and in no event shall 'such fi estanding’ ldentlf' cation sign exceed the
herght ‘of thé Shopplng Center pylon sign or block the VISlblllty of the WaI—Mart Store.
Notwcthstandlng the foregoing, there may be erected. ‘éntrance-exit signs to facilitate ‘the free
flow of traffic, which- entrance-gxit signs'shiall be of a moriument. type not to exceed 3'3" in
height, the type and location of: such ‘signs’ to be approved by Developer No. sign shall be
located on the Common Areas on the. Wal- Mart Tract and- the Developer Tract except srgns
advertising businesses. conduicted ‘theréon. No signs shall obstruct the ingress. and. egress
shown on Exhibit A-2: Developer shall install and marntarn Shopplng Center pylon sign (the
"'Pylon Slgn“) in.the. location shown on Exhibit:A-2 attached to this. Agreement The design. of
the Pylon Sign shall be as showni.on Exhibit D attached to this Agreement or such other design
as mutually approved by Wal-Mait -and-Developer: Devéloper, as grantor, grants to Wal: Mart,
as grantee, for the benefit of the Wal Mart Tract, appurtenant to the Wal-Mart Tract, a perpetual,
non-exclusive easement to construct maintain, operate: and replace; at Wal-Mart's sole cost
and expense, sign panels on the Pylon Sign. Wal-Mart shall have the right to install its sign
panel in the first position of the Shopping Center occupants on the Pylon Srgn Such pane! shall
be of the dlmensmns shown on Exhibit D. No other occupant or owner in the Shopprng Center
shall be allocated signage panels on the Pylon Sign which in the aggregate exceed the signage
allocated to Wal- Mart. Wal-Mart agrees to pay to Developer Wal- Mart's proportionate-share (as
calculated: ‘below) ‘of Developer's actual out-of-pocket costs paid to third parties for-constructing
and’ marntarnlng the Pylon Sign, including utility costs for illuminating the Pylon Sign, if
tapplrcable provrded however, that Wal-Mart's share -of the cost of constructlng the Pylon Sign
will not exceed $54,000.00; and provided further that in‘the case of maintenance that includes
only specific pariels on the Pylon Sign the party who.owns such panels- shall pay the entire cost
of such maintenance. Wal-Mart's proportionate share of the cost of said construction and
maintenance shall be calculated by multiplying the total cost of said construction or
maintenance, as the case may be, by a fraction, the numerator of which is the total square
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footage of the Pylon Sign .allocated by Developer to Wal-Mart for Wal-Mart's use and the
denomlnator of which is the total square footage of the Pylon Sign allocated for use: by Wal-Mart
and other tenarits or ‘occupants. of -the Shopplng Center.. Wal-Mart shall pay to ‘Developer
Wal Mart's proportronate share of: the cost of constructing the Pylon Slgn inone lump-sum
payment within 30- days ‘after recelpt by Wal- Mart of Deyeloper's: written invoice therefor
accompanled by satlsfactory evidence: of the actual costs contalned il such invoice. Developer
may bill Wal-Mart for: Wal-Mart's. pmtlonate share of Developer’s reasonable actual _out-of=
pocket costs paid to. third partles_ or - mainitaining -the Pylon .Sign: ho more frequently than
quarterly -and Wal-Mart shall pay. its. proportionate ‘share: of the’ Pylon Sign ‘maintenance costs
within 30.days after recsipt of a.written invoice therefor- accompanled by: satlsfactory evidence.of -
the actual costs éontained in such. invoice from Developer.. The Pylon. ‘Sign shall be. completed
on ‘or- before January1 2017 (the "Completlon Date"). In the event. the Pylon Sign is:not
completed :on or before the :Completion Date; ‘Wal-Mart shall have: the r|ght to construct the
Pylon Sign and’ Developer shall reimburse Wal- Mart for Developer’s share ‘of ‘the cost of
constructlng the- Pylon Sign, which share shall be to the costs of constructlon less the Wal-Mart
share.

8. Indémnification/Insurance.

8.1  Indemnification. Each party hereby indemnifies .and saves the
other: party harmless from’ any and-all llablllty, damage ‘expense; causes of action; suits; claims,
or Judgments arising from personal injury, ‘death,. of propert 7damage. and occurfing on-or from
its ‘own Tract or Outpareel, except if caused by the:act or negllgence of the other party ‘hereto.

8.2  |nsurance:

(1) "Each owner and/or lessee of: -any portion of the: -Shopping
‘Center shall procure and maintain‘in: fuli force and effect throughout the term of this: Agreement
general publrc liability“insurance and property damage ‘insurance against claims for personal
injury, death or pro "erty damage: occurrlng upon in about its property, each party s insurance
ito afford protectron to the limit of not less than $2 000 000 00:for |njury or death-of a smgle
-person, and to the limit.of not less than $2,000;000.00 for any-one occurrénce, and to.the limit of
not less than $2 000 000 00 for property damage Each’ party shall prov'de the other party with

lnsurance is in force Such msurance may be wrltten by addltlonal prem|ses endorsement on
any master policy of i insurance carried by the party which' may cover other property inaddition'to
the property covered by. this Agreement Such’ msurance shall provide that the same may not
be-canceled without 10 days prior written notice to Wal-Mart and the Developer.

(2) At all times dunng the term of thls Agreement each party
.and events as may be’ rnsured agamst under the broad form of Uniform Extended Coverage
Clause in effect from time to time in the state i which thie ‘parties’ réspective propertles are
‘located, with such insurance to be for the full replacement value of the insured improvements.
The owner or lessee, as applicable, of a Tract or Qutparcel shall pay for any increase in the cost
of insuring the improvements on the other Tracts or Outparcels if such increase is due to the
use by such owner or its tenant(s).

(3) Policies of insurance provided: for.in this Section 8. shall
name Wal-Mart and Developer as insureds.

2403086,10 8/17/2016 8
‘Spanish Fork (East), UT #3988-00
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(4) Each owner and Lessee of -any portron of the. Shopprng

whatsoever for damage to property or Ioss of rents or prof its resultlng from or in- any way
connected with any fire or other. casualty whéther or not such fire or-other casualty shall have
‘been caused by the _hegligence or the contrrbutory neglrgence of the-party being released or by
any agent, associaté or.. employee of the party being released, this release.being to the extent
that sueh. damage .or loss is covered by the property insurarice which. the releasing party is
oblrgated hereunder to carry, or,if the releasing party is ot carrying that insurance, then to the
'extent $uch -damage or loss would be covered if the Teleasing party were carrying that
insurance.

(5) Notwnthstandlng anything to the contrary contained in this
Section 8, so long as-the riet worth of Wal- -Mairt' shall exceed $100,000,000.00, and ‘so long as
Wal-Mart is owner' of Iessee of the ‘Wal-Mart: Tract, Wal Mart. shall have the right-to retain’ (m
whole or in part) the financial risk for any claim. If Wai- Mart ‘elects gélf-i nsurance; Wal-Mart
shall, .upon request ‘provide Developer- with - a descnptron ‘of such self-lnsurance program
fi nanclal statements, and evidence of -any partlal ‘insurance coverage which. may ‘be
supplementlng any plan of: partial self-insurance.

9.  Eminent Domain.

9.1 Owner‘s Rrght To: Award.. Nothlng herein, shall be -construed to
glve erther party any rnterest m any award or payment made to the other party |n connectron

or. Outparcel grvrng the. publlc or any governme ) ;_any nghts in sard Tract or Outparcel In the
event-of-any exercise of eminent domain or transfer in fieu thereof .of any part of the. Common
Areas located in the. Shopprng Center, the award: attnbutable to the land .and impfovements of
such portlon of the Common Areas shall be payable only to'the owner thereof, and no claim
thereon shall be made by the owners of any other portron of the Common Areas,

9:2°  Collateral Clainis. .All oftier owners of the: Common Areas may file
collateral claims with the condemnlng authority for their losses which ‘are separate and apart
from the'value of the land area and improvements taken from. another owner.

9.3 Tenant's Claim. Nothing in this Section 9 shall prevent a tenant
from’ makrng a claim -against-an owner pursuant to the provisions of -any lease between tenant
. and owner-for all or a portion of any such award or payment.

9.4  Restoration Of Common Areas. The owner of any portion of the
Common Areas so coridemned shall promptly repair and restore the remaining portion of the
Common Areas within its respective Tract or Outparcel as nearly as practicable to the condition
of the same immediately prior to such condemnation or transfer, to the extent that the proceeds
of such award are sufficient to pay the cost of such restoration and repair and without
contribution from any other owner.

10. Rights And Obligations Of Lenders. Any holder of a first lien on -any
portion of the Shopping Center, and any assignee or successor in interest of such first
lienholder, shall be subject to the terms and conditions of this Agreement.

2403086.10 8/17/2016 2]
Spanish Fork (East), UT #3988-00
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11. Release from Liability. Any persoi acquiring fee ar leasehold title’ to any
portion of the Shopplng Center shall be bound by this: Agreement only‘as to the Tract, Outparcel
or. portion of the Tract or Outparcel acqurred by such person. In addition, such person shall be
bound by thrs Agreement only durlng the penod such person is the fee or leasehold owner of
such Tract, Outparcel or portion of the Shopprng Center, except as to obligations; liabilities or
responsrbrlltres that accrue during said period of ownershlp or lease. Although persons may be
released. under this Sectron the easements, ‘govenants -and: restnctrons in this: Agreement shall
continueto be benefits to and servitudes upon said tracts running with the land.

12. Breach 4] the event.of breach -or threatened breach of this Agreement,
only- all of the record owners: of' the Wal-Mart Tract as a- group, or-all record owners: of the
Developer Tract ¢ as a group, or Wal-Mart.so long as it-or any: affiliate has-an interest as.owner-or
lessee of the Wal- ‘Mart Tract or Developer so Iong as it or any affiliate has-an interest as owner
or lessee’ of the Developer Tract, 'shall be entitied o |nst|tute proceedlngs for full and adeguate
relief” from the conseguences. of ‘said breach oor threatened breach. Notwithstanding the
foregorng, all of the: record owners-of an Outparcel shall be entltled to take-any action permittéd
by this Agreement with” respect to the breach of Sections: 5.1, 6.4, 6.5, 8.1, 8. 2(4) and 9. ‘A
"breach" for purposes of this ECR. shall mean; a default by any; party in.a material respect-under
any term ‘or condition; of thls Agreement that such: party fails either to_cure or comply. with or to
.‘dlhgently pursue a cure. wuthln (1) ten (10) days of recerpt of wntten notlce thereof from any other
' -wrltten notrce thereof from any other party or record owner wrth respect to a non-monetary
defauit; provided, however, inthe event such non-monetary breach’ or default is curable but is ‘of
.such a-nature that it cannot wrth due-diligence be cured within such thlrty (30) day perlod then,
‘provided such party comménces to cure such non-monetary breach or default within ‘the: thirty
(30) day p: r'rod and contlnues to cure such: non-monetary breach or default with due- dlllgence
then such thirty (30) day penod shall be extended for s6 long as it shall require such party in the
exercise of due diligence to cure ‘such non- monetary breach or default but not to exceed an
-additional nlnety (90).days: In addition to- the: rights and remedles set forth in‘this Section 12, .in
‘the event of a monetary default, interest shall accrue on-all amounts from thie. due date until the
date of actual payment in the amount of 12% per annuim. ‘Further; in the event of breach of this
Agreement, the prevailing party- shall be entitled to recover. all costs ‘of coliection, including
attorneys! and filing fees and court costs.

13. Rights of Successors. The easements, restrictions, benefits and
'obllgatlons hereunder shall creaté mutual benef ts. and servrtudes running with the land. This
Agreement shall bind and inure to ‘the benef t of the parties hereto, their respective heirs,
-representatives, lessees, successors and assigns, The sirigular number includes the plural and
the masculine gender lncludes the feminine and heuter.

14.  Document Execution, Modification and Cancellation. It is understood and
agreed that until this document is fully executed by both Developer and Wal-Mart there'is not
and shall not be an agreement of any kind between the parties hereto upon which any
commitment, undertaking or obligation can be founded. This Agreement (including exhibits)
may be modified or canceled only by the mutual agreement of (a) Wal-Mart as long as it or its
affiliate has any interest as either owner or lessee of the Wal-Mart Tract, or its successors in
interest, and (b) Developer, as long as it or its affiliate has any interest as either owner or lessor
of the Developer Tract, or its successors in interest.

15.  Non-Merger. So long as Wal-Mart or its affiliate is owner or lessee of the
Wal-Mart Tract, this Agreement shall not be subject to the doctrine of merger.

2403086.10 8/17/2016 10
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16.  Duration. Unless otheérwise canceled or termrnated all of the gasements
granted in this Agreement shall continue:in perpeturty and all other rights and oblrgatrons hereof
'shall automatlcally terminate and be of no further force and effect after 99 Yyears from the date
hereof.

17. Headings. The headings herein are inserted only as a matter of
convenience and for reference and-in no way defme limit or describe the scope or intent of this
document nor.in ‘any way affect the terms and provisions hereof:

18.  Entire /Adreement. This Agreement constitutes the entire agreement
between the partres hereto. The parties do not rely upon any -statement, promise or
representatron not herein expressed, and this: Agreement once executed and delivered shall not
be modified or altered in any respect-except by a‘writing executed ‘and ‘delivered in the same
manner-as fequired by this document.

19.  Transferof Interests: Notices.

19.1 ‘Transfer of Intérests: ‘In the event-that:any person or entity (the
"Acqurnng Party") shall acqurre a'fee or mortgage’ rnterest in any- portlon of the Shopping Center:
subject to-this Agreement or.any. portron thereof; the Acqurrrng Party shall execute: and file in
the land records of Utah County; Utah, .a statement setting forth the name: of ‘the  Acquiring
Party, the address of the Acquiring Party to' which all notices: for the | purposes of this Agreement:
may be sent, the nature of tie-interest held. by the ‘Acquiring Party, and the date that such
interest: was- acqurred (the “Notlce Statement“) Conteriporaneously with such: fllrng. ‘the.
Acqurnng Party shall-also send by Certified mail, return receipt requested, a copy of such Notice
Statement to all other persons or éntities then holdlng fée or mortgage interests. in any tract
subjeot to.this Agreement ‘or-any: portron thereof, ‘as_reflected by-the. Notice Statements then of
record inthe land records-of Utah: County, Utah {the "Existing Intérest Holders"). Until such time
a$ an Acquiring Party files and mails such Notice Statement in accordance with the terms of this,
Section 19.1, it shall not be entitied to receive any:notice reqwred or permrtted to be given’ under
this Agreement and the Existing’ Interest. Holders shall have no obligation to give any: ‘such
notice to the Acqurrrng Party Any change: of address shall require the filing and mailing of a
new Notice. Statement. It is. undérstood and ‘agreed that the provisions of this Section 19,1
regardlng the recordation of the Notice Statement are satisfied with respect to Developer and
-Wal-Mart.

19.2 Notices. All notices and other communications reduired or
permitted to be given hereunder der-shall be in writing and shall be mailed by certified or registered
‘mail, postage prepaid, or by Federal Express Arrborne Express, or-similar overnight delivery
service, addressed as follows:

Wal-Mart: Wal-Mart Stores, Inc. (#3988-00)
' Attention: President '

2001 S.E. 10th Street’

Bentonville, AR 72716
Telephone:

2403086, 10 81 7I2016 1,1
‘Spanish Fork (East), UT #3988-00
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With a copy to:

Wal-Mart-Stores, ‘Inc. (#3988-00)

,Attentron Property Management, State of Utah.
2001°S.E. 10th Street .
Bentonvrlle AR 72716- 0550

‘Telephone

Developer: WDG Spanish Fork, LLC
Attn: Speficer. anht
1178 L egacy Crossing: Blvd,-Suite 100.
‘Centerville, Utah: 84014
Telephone 801-773-7339

Notices shall be effective upor. recelpt or refusal. The telephone numbers listed
above are for’ ‘purposes : of provrdlng the same to overnrght dellvery services and are not to be
otherwise: used for notice purposes:  In the event that any person acquires a fee interest:in the
Shoppmg Center said person’shall be: entitled to provide a request for notice to'the addressees
listéd above, whrch request, in: .order- to. be effectlve must: also be. recorded in ‘the county
recorder‘s off ice in the county.in which-the Shopping Center iis located. Any’ party shall. be
entitled to change its address for notice: by, providing nofice 6f such change and recordrng a
copy of the notice ‘of stich change in the county recorder‘s office in the county in Wthh the
Shopplng Center is located. Until such time. as the notice of change is effective pursuant to the
terms. of this ‘Section-19 and until:such time: as it is recorded as required above, the last address
of said’ party. shall ‘be-deemied to-be the- prope:: address ‘of said party.

'20.  Consent. The.owner of the Wal-Mart Tract agrees that for so. Jong as‘a
lease of all-ora portron of the Wal- -Mart Tract is-in effect with Wal-Mart as lessee, wherever the
consent of the owner of the Wal-Mart Tract is requrred under the Agreement ‘the owner of the
Wal-Mart Tract will: glve such consent only after. obtaining Wal-Mart's consent.

21. Obhgatrons cf the owrier of the Wal-Mart Tract. ‘Wal-Mart hereby agrees
that S0 long as a. lgasé of all or a portron of the Wal-Mart Tract is in’ effect it will satlsfy the
obligations of the owner:of the: ‘Wal:Mart Tract. hereunder and will hold harmless and indemnify
the owner of the Wal:Mart Tract from any and all loss, damage, expense, fees, claims, costs,
and llabllrtres including, but not limited to, attorneys' fees and costs of litigation, -arising ‘out of
this Agreement, except for those - ansrng out of the acts or omissions of the owner of the
Wal-Mart Tract or its- employees, agents contractors or invitees.

22.  Counterpaits. This Agreement may be executed in one or more
counterparts each of which in the aggregate shall constitute one and the same instrument.

[SIGNATURE PAGES FOLLOW]

240308610 8/17/2016 12
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IN WITNESS WHEREOF, the pames have executed this, Mreemem the day and
year first written above.

WAL-MART STORES, INC., a Delaware
corporation

lts Vlce Presndent of Real Estate

"Wal-Mait"

‘State of Arkansas
Cournty of Beriton
_The: foregoing ‘instrument, was acknowledged ‘before me ‘this _Lgtkday of.

‘ 72046, by __LB.Johrison. . ,-@ Vice President of Real
A% Wal Mart Stores Inc:, a Delaware: corporatlon -on'behalf of the: corporation.

(Seal and Expiration. Date)

PEGGY L AYEFIS
_ BENTON.COUNTY
: NDTI_\F_%Y PUBLIC -~ ARKANSAS
My-Commission Expires Sept, 17; 2023
Comm;ssnon No 12395785

2403086.9 8/9/2016 13
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‘WDG SPANISH FORK;: LLC
:a:Utah limitéd liability Gompany

"Developer"
State of __(Hal
County of . Daus
The foregoing. instrument was acknowledged before' me this {7 day of
Qckobec 2016, by Spencer - Wircht —the Marinses of

‘WDG Spanish Fork LLLC; a Utah'limited liability company, on behalf of the:company.

(Seal-and Expiration Date)

e I AV

thary I;[: lic
JULIEB. BOYLE
Notary Public
Siate of Utsh
by Commission Expires 10/102019
9685585
2403086.10 8/17/2016 14
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BENEFICIARY’S CONSENT

The undersigned beneficiary hereby consents to the placement of the
easements, restrictions, and covenants contained in the foregoing instrument on the parcels of
land dsscribed therein and further agree that the same shall not be terminated on any
foreclosure on any parcel of land covered by the said Instrument.

ZIONS FIRST NATIONAL BANK

By \Dnen Ceoles

Name_ B Codled
e VP’
NOTARY ACKNOWLEDGMENT

State of Utah
Countyof _AJERE
Be it remembered that on this E —-”3/ day of é&gu@g e A 2012, before

me a notary public in and for the county and state aforesaid, came
L TRRIAN. . LOOLEY | .- @ Vice President of Real Estate of
Zions First National Bank, who is personally known to me to be the person who executed as
such officer the within instrument of writing on behalf of such eSiciovrand such person
duly acknowledged the execution of the same to be the act and deed of said . $iciory

in testimony whereof, | have hereunto set my hand and affixed my notary seal

the day and year last above written. _
Saeen  7<zuan)
Notary Public

~ (SEAL)

My commission expires: Z@ggg /B, 29/ 7

NOTARY PUBLIC
Jaren M Bevan
664793
My Commission Expires
March 18, 2017
STATE OF UTAH

2403086.10 B/A7/2018 185
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EXHIBIT A1

(Site plan showing Wal-Mart Tract, Developer Tract and Olitparcels)
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EXHIBIT A-2

(Site plan marked:to show various development details)
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EXHIBIT A-3

(Gonstruction Access Depiction)
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EXHIBIT B
(Wal-Mart Tract legal description)

Lot 1, EAST BENCH COMMERCIAL SUBDIVISION, according to the plat thereof recorded in
the office of the Utah County Recorder on December 6, 2016, as Entry No. 122351:2016.

2403086.10 8/17/2016 19
Spanish Fork (East), UT #3988-00
ECR



ENT13238:2017 PG 20 of 21

EXHIBIT C
(Developer Tract and Outparcels legal description)

Lot 2, EAST BENCH COMMERCIAL SUBDIVISION, according to the plat thereof recorded in
the office of the Utah County Recorder on December 6, 2016, as Entry No. 122351:2016.

2403086.10 8/17/2016 20
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