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ASSIGNMENT OF DEVELOPMENT AGREEMENT

THIS ASSIGNMENT OF DEVELOPMENT AGREEMENT (the “Assignment”) is entered into as of
the 19th day of June, 2007, by. and between WB I1 LAND INVESTMENT, L.C., a Utah limited liability
company; WB III LAND INVESTMENT, L.C.,, a Utsh limited liability company; BDN LAND
INVESTMENT, L.C,, a Utah limited liability company; BDN RETAIL LAND, L.C., a Utah limited liability
company; and BDN LAND DEVELOPMENT, INC., a Utah corporation (individually and collectively, as
the context requires, “Borrower™) each a successor in interest to THE BOYER COMPANY, L.C,, a Utah
limited liability company, and BANK OF AMERICA, N.A., a national banking association, its successors
and assigns (“Lender™).

RECITALS

A. On or about the date hereof, Borrower and Lender entered into that certain Term Loan
Agreement (“Loan Apreement”) whereby the Lender agreed to make a loan (the “Loan”) available to Borrower
in the maximum aggregate amount at any time outstanding not to exceed the sum of Twelve Million One
Hundred Twenty Thousand and No/100 Dollars ($12,120,000.00), to finance the acquisition of real property
located in South Jordan, Salt Lake County, State of Utah (the “Project”). The Project is legally described in
Exhibit A attached hereto and made a part hereof. Capitalized terms used and not otherwise defined herein
shall have the meanings given to them-in the Loan Agreement.

B. In connection with the Loan, Borrower has executed and delivered a promissory note (the
“Note™) in favor of Lender of even date herewith in the amount of the [.oan payment of which is secured by (i)
a Deed of Trust made by Assignor in favor of Lender on the Project, and (ii) the other Loan Documents. All
instruments, agreements and certificates governing, evidencing, guaranteeing or securing the Loan, as the same
may be amended, modified, supplemented extended, or renewed from time to time, are referred to in this
Assignment as the “Loan Documents

C. In connection with the Project, Borrower and the City of South Jordan, a Utah municipal
corporation (“South Jordan”), have entered into that certain Development Agreement dated February 21, 2006
(the “Development Agreement™), whereby, inter alia, the Borrower intends to develop and operate the Project
and certain improvements to be constructed thereon (the “/mprovements”™) in accordance with the Development
Agreement, all subject to the terms and conditions of the Development Agreement.

E. As a condition precedent to the funding of the Loan by Lender under the Loan Agreement,
Lender has required, as security for the performance of Borrower’s obligations under the Loan Documents,
that Borrower execute and deliver to Lender an assignment of Borrower’s interest in the Development
Agreement, and that South Jordan consent to said assignment on the terms and conditions contained herein.

NOW, THEREFORE, with reference to the foregoing Recitals, all of which are incorporated herein by
this reference,' and in order.to induce Lender to enter into the Loan Agreement and make the advances
thereunder, and for other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the parties hereto covenant and agree as follows:
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1. Assignment; Security Interest. As additional security for Borrower’s obligations under the
Loan Documents and all other obligations of Borrower which are secured by the Deed of Trust in favor of
Lender, Borrower hereby assigns, conveys and transfers to Lender, and grants to Lender a first priority security
interest in, all of Borrower's right, title, interest, privileges, benefits and remedies in, to and under the
Development Agreement. It is expressly understood and agreed by Borrower and South Jordan, by its
execution of the attached South Jordan City Consent, that Lender does not hereby assume any of Borrower’s
obligations or duties concerning the Development Agreement, unless and until Lender exercises its rights
hereunder and under the Development Agreement.

2. Definitions, For purposes of this Assignment, terms which are denoted in this Assignment by
the first letter of each word being capitalized, but which are not otherwise defined in this Assignment, shall
have the respective meanings assigned to such terms in the Loan Agreement.

3. Actions by Lender. Lender shall not exercise its rights under this Assignment unti! the
occurrence and continuation of an Event of Default {as defined in the Loan Agreement) under the Loan
Documents. Upon the occurrence of such an Event of Default, Lender may, at its option, upon written notice
to South Jordan expressly stating its intention to exercise its rights under this Assignment and to satisfy all of
Borrower’s obligations under the Development Agreement, exercise any ot all of the rights and remedies
granted to Borrower under the South Jordan as if Lender had been an original party to the Development
Agreement. Upon giving such notice expressly stating its intention to exercise its rights under this Assignment
and to satisfy all of Borrower’s obligations under the Development Agreement to South Jordan, Lender shall
satisfy all obligations of Borrower, including all defaults of Borrower under the Development Agreement
occurring prior to the time Lender gives such notice to South Jordan; provided, however, in the event a default
by Borrower is not reasonably curable by Lender within any time limitations or deadlines under the
Development Agreement, Lender shall have such longer period of time as may be reasonably necessary to
effect such cure, so long as Lender promptly cures such defaults and at all times diligently pursues such cure,
Any notice given by Lender to South Jordan under this Assignment shall be given in the same manner and at
the same address for South Jordan as set forth in the Development Agreement.

4, Power of Attorney. Upon the occurrence and continuation of an Event of Default, Lender
shall have the right (and Borrower hereby irrevocably constitutes and appoints Lender as its attorney-in-fact,
which power is coupled with an interest, to do s¢) to demand, receive and enforce Borrower’s rights with
respect to the Development Agreement, to give appropriate receipts, releases and satisfactions for and on
behalf of Borrower, and to do any and all acts in the name of Borrower in the name of Lender with the same
force and effect as Borrower could do if this Assignment had not been made.

5. Representations, Warranties and Covenants of Borrower. Borrower hereby certifies,
represents, warrants and covenants to Lender as follows: :

(a) The Development Agreement is in full force and effect.

{b) Borrower has full title and right to assign its interest in the Development Agreement
to Lender pursuant to this Assignment.

(c) No consent or approval of any person, other than Development Agreement, is
required for the execution and delivery of this Assignment.

(d) Borrower has delivered to Lender a true and complete copy of the executed
counterpart of the Development Agreement, together with all amendments and medifications thereto,
which Development Agreement is attached hereto as Exhibit B.

(e) Except for this Assignment, no other assignment of all or any part of any interest of
Borrower in and to the Development Agreement has been made which remains in effect.
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. 9] There exists no monetary default under the Development Agreement, nor, to the best
knowledge of Borrower, any nen-monetary default or any event or conditions which, with notice or
the passage of time or both, would constitute such a monetary or non-monetary default or would resuli
in a breach of the Development Agreement or would give any party thereto the right to terminate the
Development Agreement.

& No offsets, credits or defenses to the payment or performance of any obligation under
the Development Agreement exist. :

(h) Borrower shall not assign, transfer or hypothecate (other than to Lender) the whole or
any part of its interest under the Development Agreement.

(i) Borrower shall obtain the prior written consent of Lender, before entering into any
agreement that amends, alters, modifies or terminates the Development Agreement. Lender shall not
unreasonably withhold or delay its consent to an amendment or modification of the Development
Agreement, so long as Borrower shall have consented to such amendment or modification and as long
as such amendment or modification does not materially and adversely affect Lender’s security for the
Loan or the rights and benefits of Borrower under the Development Agreement.

M " Borrower agrees to perform and comply in all respects with all the terms, conditions,
covenants and requirements by it to be performed or observed in this Assignment and the Loan
Documents.

6. Performance by Borrower. Borrower shall at all times diligently enforce its rights in, under
and to the Development Agreement, unless otherwise directed by Lender in writing, and shall, at Borrower’s
sole cost and expense, appear in and defend Lender in any action or proceeding in any way connected with the
Development Agreement, and shall pay all reasonable costs and expenses, including, without limitation,
attorneys’ fees, which Lender may incur in connection with Lender’s appearance, voluntarily or otherwise, in
any such action or proceeding in any way connected with the Development Agreement.

7. Indemnification by Borrower. Borrower hereby agrees to pay and protect, defend, and
indemnify and hold Lender harmless from, for and against, any and all claims, demands, Habilities, losses,
lawsuits, judgments, and costs and expenses (including, without limitation, reasonable attorneys’ fees) to
which Lender may become exposed, or which Lender may incur, in cennection with the Development
Agreement exercising its rights under this Assignment.

8. Limitation on Liability. Nothing in this Assignment shall be deemed to be or construed to be
an agreement by Lender to perform any covenant of Borrower under the Development Agreement unless and
until it obtains title to the Unit by power of sale or judicial- foreclosure or deed in lieu thereof or obtains
possession of the Unit pursuant to the terms of the Deed of Trust or otherwise.

9. Waiver. No course of dealing on the part of Lender and no delay or failure by Lender to
exercise any right which Lender may have hereunder shall be deemed a waiver thereof or otherwise prejudice
any of its respective rights, remedies or powers hereunder unless so agreed in writing by Lender, and the
waiver by Lender of a default by Borrower hereunder shall not constitute a continuing waiver or any other
default or of the same default on any other occasion.

10. Cumulative Remedies. The rights and remedies of Lender under this Assignment are
cumulative and are not in lieu of, but are in addition to, any other rights or remedies which Lender may have
under the Loan Agreement or the other Loan Documents at law, or otherwise.

11, Severability. If any provision of this Assighment shall be invalid, illegal or unenforceable, it
shall not affect or impair the validity, legality and enforceability of any other provisions of this Assignment or
of the other Loan Documents.
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12. Amendment. This Assignment may not be amended, modified or changed, nor shall any
waiver of any provision hereof be effective, except by an instrument in writing and signed by the party against
whom enforcement of the waiver, amendment, change, modification or discharge is sought.

14. Successors and Assigns. This Assignment shall be binding upon Lender and Borrower and
their respective successors and assigns, and shall inure to the benefit of Lender and its respective successors
and assigns.

13. © Termination. Upon the satisfaction of all obligations of Borrower to Lender under the Loan
Agreement, the Note and the other Loan Documents and the due recordation of the release or reconveyance of
all deeds of trust now or hereafter securing said obligations, this Assignment shall automatically terminate.
Lender hereby agrees, upon termination of this Assignment to execute a release of this Assignment and all
further documents, if any, necessary or required in order to evidence the termination of this Assignment.

14. Governing Law. THIS ASSIGNMENT SHALL BE GOVERNED BY AND CONSTRUED
IN ACCORDANCE WITH THE LAWS OF THE STATE OF UTAH WITHOUT GIVING EFFECT TO
CONFLICT OF LAWS PRINCIPLES (REGARDLESS OF THE PLACE OF BUSINESS, RESIDENCE,
LOCATION OR DOMICILE OF BORROWER, SOUTH JORDAN OR LENDER OR ANY PRINCIPAL
THEREOF).

15. Notices. All notices given under this Assignment shall be in writing and shall be given by
personal delivery, overnight receipted courier or by registered or certified United States mail, postage prepaid,
sent to the party at its address appearing below. Notices shall be effective upon receipt (or on the date when
proper delivery is refused). Addresses for notices may be changed by any party by notice to all other parties in
accordance with this Section. Service of any notice on any one Borrower shall be effective service on
Borrower for all purposes.

If to Lender: Bank of America, N.A.
Real Estate Banking
NV1-119-04-08
300 S. Fourth Street, 4™ Floor
Las Vegas, NV 89101
Attention: Robert Wells
Fax Number: (702) 654-7175

With a copy to: Snell & Wilmer L.L.P.
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
Attention: Brian D. Cunningham, Esq.
Telephone: 801-257-1900
Facsimile: 801-257-1800

If to Borrower: WB 1I Land Investment, L.C.;
WB Il Land Investment, L..C.;
BDN Land Investment, L.C.;
BDN Retail Land, L.C.; and
BDN Land Development, Inc.
¢/o The Boyer Company
90 Scuth 400 West, Suite 200
Salt Lake City, Utah 84101
Attention: President
Telephone: (801) 521-4781
Facsimile: (801) 521-4793
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With a copy to: Parr Waddoups Brown Gee & Loveless
185 South State, Suite 1800
Salt Lake City, Utah 84111
Attention: David E. Gee, Esq.
Telephone: 801-532-7840
Facsimile: 801-532-7750

18. Counterpart. This Assignment may be executed in any number of counterparts and by
different parties hereto on separate counterparts, each of which, when so executed and delivered shall be an

original, but also such counterparts shall together constitute one and the same instrument.

19. Priority. The parties acknowledge that the lien and charge of Lender’s Deed of Trust is
superior to the lien and charge, if any, of the Development Agreement upon the Project.

[Remainder of Page Intentionally Left Blank.]
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IN WITNESS WHEREOF, the undersigned have executed this Assignmént as of the date first set
forth above.

BORROWER;

WB Il LAND INVESTMENT, L.C.
a Utah limited liability company

By: THE BOYER COMPANY, L.C.
a Utah limited liability company, its Manager

By:
Narme: er

Title: — Manager

WB III LAND INVESTMENT, L.C.
a Utah limited liability company

By: ° THE BOYER COMPANY,L.C.
a Utah limited liability company, its Manager

By: Z'gg
Name: Steven B OSﬂe[
Title: Mana ger

BDN LAND INVESTMENT, L.C.
a Utah limited liability company

By: THE BOYER COMPANY, L.C.
a Utah limited liability company, its Manager

By: Z% .
Name: _gtgyen B.

Tile: —Manages
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BDN LAND DEVELOPMENT, INC.
a Utah corporation

By: g&
Name: SRJ\RV\ B OSKA

Title: _ /18 BreQi dtind

BDN RETAIL LAND, L.C.
a Utah limited liability company

By: THE BOYER COMPANY, L.C.
a Utah limited liability company, its Manager

By ey

Name;
Title: Steven B. Ostler
Manager
LENDER:

NK OF AMERICA, N.A.
anking association

By:
Name: Robert L, Wells T~
Title: Vice President
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RETAIL LAND, L.C.

ited liability company

By: R COMPANY, L.C.
a Utah limiiethjability company, its Manager
By:
Name: \
Title: N
LENDER:
BANK OF AMERICA, N.A.

a national banking association

Narp( Robert L. Wells
Title: Vice President
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STATE OF UTAH )

155,
COUNTY OF L i Ak )

The foregoing instrument was acknowledged before me this MM’U day of June, 2007, by
,a_\f- P. of BDN LAND DEVELOPMENT, INC., a Utah corporation, on
behalf of such corporation.

NOTARY PUBLIC
7 2 Rachael N. Nl;xtsgy:
-1:l  gp Scuth 400 West. Ste. .
7 Sait Lake Cuty. Uiah B4101
7 xp. Aug. 20. 2007 f
5 " STNiE OF DTAN Q@(M&ZMM&M
NOTARY PUBLIC
Resing t SO 110l Qb
STATE OF UTAH )

.§85.
COUNTY OF St fA-{a e )

The foregoing instrument was acknowledged before me this | W“"/day of June, 2007, by
Clesean s 4080 2 LANG jﬂ% % i~ _ of THE BOYER COMPANY, L.C., a Utah limited liability
company, which is the manager of II LAND INVESTMENT, L.C., a Utah limited liability company, on
behalf of such limited liability company.

NO'I‘AI]!V"QPL'&I?LICl . C . .,
i ato west 519 200 No%fw PUBLIC
My o Gapy A 20, 2007 Residing at Yy
STATE OF UTAN

STATE OF UTAH )

COUNTY OF M )

The foregoing instrument was acknowledged before me this‘IOH“(’"‘ day of June, 2007, by
,a A0 ;Q£%%I: of THE BOYER COMPANY, L.C., a Utah limited liability
company, which is the manager of 1 LAND INVESTMENT, L.C., a Utah limited Hability company, on

behalf of such limited liability company.

Rachael N. Nidsalu %M SURLA TP et L

.58,

T h
90 Soulh 400 West, Sla. 200 NOTARY PUBRLIC
i Sait Lake City. Utah 84101 ‘ qr
’ My Comm. Exp. Aug. 20, 2007 Residing at

STATE OF UTAH
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STATE OF UTAH )
88,

COUNTY OF G tHlA )

The foregoing instrument was acknowledged before me this IO(MV day of June, 2007, by
5&" At b OCHA Y, a jg!(}“ﬂ%%&c of THE BOYER COMPANY, L.C., a Utah limited liability
company, which is the manager of BDN LAND INVESTMENT, L.C., a Utah limited liability company, on

behalf of such limited liability company.

NOTARY PUBLIC )
Rachael N. Niusulu .
90 South 400 Wast, Ste. 200 W/MWWM
7wy Somm, g l',}’ .‘QJ‘IJ;" 2 l‘z%‘m
¥ . . ,
STATE OF UTAH NOTARY P LIC

Residing at ﬁ](‘ Lﬂ bt CU‘{II/

STATE OF UTAH )
SS.

COUNTY OF SHEHII )

The foregoing instrument was acknowledged before me this /0{%“ day of June, 2007, by
S'Hddm b-glﬂfg r . a _ (414 MQ%E of THE BOYER COMPANY, L.C., a Utah limited liability
company, which is the manager of BBN RETAIL LAND, L.C., a Utah limited hablllty company, on behalf of

such limited liability company.

NOTARY PUBLIC

Rachael N. Niusuly
go Soulh 400 Weslt, S16. 200

S G i S5l UL L gndl,

~ g \n- OF UTAH NO ARYP LIC
Residing a(j&ltﬁﬁld_ﬁ(%’?'
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nNevada_
STATE OFUTAH )

CLanlte :8$
COUNTY OF SALFEAKE )

The foregoing instrument was acknowledged before me this ! g"""‘day ofm-;? 2006, by ROBERT L.
WELLS, a Vice President of BANK OF AMERICA, N.A., a national banking association, on behalf of such
association. - o

TSUSAN K. WILLIAMS vduaani Wt
NOTARY PUBLIC NOTARY PUBLIC
SiﬁfnﬁmA Residing at d’f Qo V:”-Qafo-a Nevada_
MY APPT. EXPIRES DEC. 11, 2007

) ' .
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Exhibit A

Legal Description

That certain real property owned by Trustor and situated in Salt Lake County, State of Utah
and described as follows:

A part of the Northwest Quarter of Section 20, Township 3 South, Range 1 West, Salt Lake Base &
Meridian, U.S. Survey in Salt Lake County, Utah, more particularly described as follows:

Beginning at the North Quarter Comer of said Section 20, Township 3 South, Range 1 West, Salt
Lake Base and Meridian, and running thence South 0°00'33" West 2606.62 feet along the Quarter
Section Line to a point 44.50 feet perpendicularly distant Northerly from the South Line of said
Quarter Section and being the Northerly Line of 11400 South Street as it is widened; thence along
said Northerly Line the following seven courses: North 89°47'29" West 654.40 feet to a point of
curvature; Northwesterly along the arc of a 379.50 foot radius curve to the right a distance of 56.54
feet (Central Angle equals 8°32'12" and Long Chord bears North 76°12'43" West 56.49 feet) to a
point of tangency; North 71°56'37" West 52.49 feet to a point of curvature; Northwesterly,
Westerly, and Southwesterly along the arc of a 970.50 foot radius curve to the left a distance of
602.54 feet (Central Angle equals 35°34'20" and Long Chord

bears North 89°43'48" West 592.91 feet) to a point of tangency; South 72°29'02" West 26.19 feet to
a point of curvature; Southwesterly along the arc of a 379.50 foot radius curve to the right a
distance of 62.25 feet (Central Angle equals 9°23'55" and Long Chord bears South 77°11'00" West
62.18 feet) to a point 52.50 feet perpendicularly distant Northerly from the South Line of the
Northwest Quarter of said Section 20; and North 89°47'29"” West 88.18 feet, to the Easterly line of a
parcel of land conveyed to the City of South Jordan in that certain Warranty Deed recorded April
29, 1996 as Entry No. 6342230, in Book 7386, at Page 266 of the official records of the Salt Lake
County Recorder; thence North 0°12'31" East 0.50 feet along said Easterly line to the Northeast
corner of the said City of South Jordan parcel; thence North 89°47'29" West 427.57 feet along the
Northerly Line of 11400 South Street as it exists at 53.00 foot half-width (said Northerly line being
described in Warranty Deed Entry No. 6342230 aforesaid, and in that certain Warranty Deed
recorded April 29, 1996 as Entry No. 6342228, in Book 7386, at Page 262 of the official records of
the Salt Lake County Recorder, wherein the Utah Department of Transportation was the Grantee);
thence North 34°24'41" West 55.68 feet, along the boundary described in Warranty Deed Entry No.
6342228 aforesaid, to the Easterly Line of the Bangerter Highway as it exists at 75.00 foot half-
width (said Easterly line being described in Warranty Deed Entry No. 6342228 aforesaid); thence
along said Easterly Line the following three courses: Northeasterly along the arc of a 2549.67 foot
radius curve to the right a distance of 1714.84 feet (Central Angle equals 38°32'08" and Long
Chord bears North 19°34'29" East 1682.70 feet) to a point of tangency; North 38°50'33" East
1225.77 feet to a point of curvature; and Northeasterly along the arc of a 2945.73 foot radius curve
to the left a distance of 9.63 feet (Central Angle equals 0°11'15" and Long Chord bears North
38°44'56" East 9.63 feet) to the Section Line; thence South 89°46'06" East 646.74 feet along the
Section Line to the point of beginning.

LESS AND EXCEPTING THEREFROM the following described portion:

A part of the Northwest Quarter of Section 20, Township 3 South, Range 1 West, Salt Lake
Base & Meridian, U.S. Survey in Salt Lake County, Utah:

Beginning at a point 489.94 feet North 0°00°33” East along the Quarter Section Line; and
83.38 feet North 60°09°23” West from the Center of said Section 20; and running thence

BK 9480 PG 7167



(B of A)

South 0°12°19” West 286.66 feet; thence North 89°47°29” West 675.35 feet; thence North
58°04°19” West 77.25 feet; thence Westerly along the arc of an 1160.50 foot radius curve to
the left a distance of 470.21 feet (Central Angle equals 23°12°54” and Long Chord bears
North 89°22°47" West 467.00 feet); thence North 11°20°22” West 324.42 feet to a point of
curvature; thence Northerly along the arc of a 755.50 foot radius curve to the right a distance
of 661.70 feet (Central Angle equals 50°10°55” and Long Chord bears North 13°45°(06” East
640.75 feet) to a point of tangency; thence North 38°50°33" East 582.11 feet; thence South
51°09°27” East 281.05 feet to a point of curvature; thence Southerly along the arc of a 290.00
foot radius curve to the right a distance of 328.73 feet (Central Angle equals 64°56°54” and
Long Chord bears South 18°40°59" East 311.41 feet) to a point of tangency; thence South
13°47°28” West 392.59 feet; thence South 76°12°32” East 255.13 feet to a point of curvature;
thence Easterly along the arc of a 300.00 foot radius curve to the left a distance of 72.04 feet
{Central Angle equals 13°45°33” and Long Chord bears South 83°05°19” East 71.87 feetto a
point of tangency; thence South §9°58°06” East 139.64 feet; thence South 0°00°29” West
192.48 fect; thence South 60°09°23™ East 82.42 feet to the point of beginning.

[For reference only: Part of Tax Parcel No. 27-20-100-006]
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EXHIBIT B

DEVELOPMENT AGREEMENT

[See Attached.]
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| Pleas¢ Rétum To:
South Jordan City Recorder

1600 West Towne Center Drive
South Jordan, UT 84095

-9672636——

RESOLUTION NUMBER _R2006-10

' A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF
THE CITY OF SOUTH JORDAN, COUNTY OF SALT LAKE,
UTAH, PURSUANT TO UCA 10-9a-102 (2) , EXECUTING THE
AGREEMENT FOR THE DEVELOPMENT OF THE KUNKLER
TRUST PROPERTY BY THE BOYER COMPANY, L.C. A
UTAH LIMITED LIABILITY COMPANY.

WHEREAS, Boyer Company, L.C., a Utah Limited Liability Company (‘Developer”) has
requested the City of South Jordan (“City”) enter into a development Agreement pursuant 10 Utah Code
10-9a-102 (2) et seq., in order to allow it to make improvements to the Kupkler Trust Property
(“Property”); and

WHEREAS, Property is within the municipal boundaries of the City of South Jordan, Salt Lake
County, Utah, as described on and attached to the Development Agreement as Exhibit “A™; and

WHEREAS, the Mayor and City Council of the City of South Jordan find that an Agreement 1o
govern improvements to the Property is in the interest of health, safety, and general welfare of the City
and the surrounding property owners.

NOW THEREFCRE BE IT QRDAINED BY THE MAYOR AND CITY COUNCIL OF THE
CITY OF SOUTH JORDAN, COUNTY OF SALT LAKE, UTAH:

Section | That pursuant 1o Utah Code Annotated 10-92-102 (2) et seq., the Developer is hereby granted a
Development Agreement attached hereto, for the redevelopment and improvement of the Kunkler Trust

Property.

PASSED AND ADOPTED by the Mayor and City Council of the City of South Jordan, Utah, this Zk
e dayof, 20000

ATTEST:

Anna West, City Recorder

DET2ZS53S
03/24/2006 10:37 oM £0 . OO

CENTER DR
84095-8265
BYs < WI 7P,
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DEVELOPMENT AGREEMENT

This Agreement, regarding the redevelopment and improvement of the Kunkler Trust Property, is entered

into this Z! day of &MQ_V_\A" 20006 by and between the City of South Jordan, an Utah
municipal corporation, hereafier referred to as “City” and The Boyer Company, L.C. a Utah limited liability

company hereafter referred to as “Developer”
RECITALS

A South Jordan City, acting pursuant to its authority under Utah Cade Annotated 10-9a-102 (2) et
seq., and in furtherance of its land use policies, goals, objectives, ordinances, resolutions, and regulations has made
certain determinations with respect to the proposed Kunkler Trust Properties and, in exercise of its legislative
discretion, has elected to enter into this Agreement.

B. Developer desires to be the owner of certain real property known as Assessor’s Parcel Numbers
2720100003 and 2719200003 herealter referred to as the “Property”. This property is legally described on Exhibit
“A" artached hereto and incorporated herein by reference.

C. The property is subject to the City of South Jordan Zoning Ordinance and is currently zoned
“A-5 & A-1" and designated on the future land use map as High Density Residential, Commercial, Bangerter
Highway Mixed Use and Open Space. Developer and City desire to allow Developer to make improvements to the
property. Developer desires a period of time in which to develop the property.

D. The improvements and changes to be made to the Property shall be consistent with the current
Zoning Ordinance of the City of South Jordan, or any future changes to the Zoning Ordinance of the City of South
Jordan, and the City of South Jordan General Plan.

E. Developer and City acknowledge and agree that the development and improvement of the
“Property” pursuant to this Agreement will result in planning and economic benefits to the City and its residents,
and will provide certainty useful to the Property and the City in ongoing future communications and relations with
the community.

F. The City’s governing body has authorized execution of this Agreement by Resolution No. 2003-
10, to which this Agreement is attached.

G. The City has authorized the negotiation of and adoption of development Agreements under
appropriate circumstances where proposed development contains outstanding features that advance the policies,
goals and objectives of the South Jordan City General Plan and contributes to capital improvements that
substantiaily benefit the City.

NOW, THEREFQRE, IT IS AGREED AS FOLLOWS:
1. Recitals. The recitals set forth above are incorporated herein by this reference.

i1 Conditions Precedent. City and Developer agree, understand and acknowledge that this
development Agreement is in anticipation of the acquisition of the real property described herein by Developer.
Developer understands, acknowledges and agrees that any of the terms, conditions or benefits conferred by this
Development, Ayreement is norintended:totbeTof:anyzbenefit:ojthe currentiowne 7ot aliyIprospective-lender oranyy
partyli itﬁat!isgm,maf‘é|En"if'd'r}jb'I"Rth153Ag,reemem?s-%-Rel::mce.upon’ﬁthis‘&’ﬁ\"’gn:e:’mem-bE y.anygthlrdgpany,ﬂnsml nskﬁ"ﬁ'd&h?%
Ciryzmakestabsotielyno representauomthav'the.benehts'herem‘nre.asmgmblem;@r&tor-'ﬂ %3 benelito Cofany ihird!
party without the.expressed: wnttemapprovaIaoﬁthe'Mayor,and'CounclI rofitheE: Cnmg&South"‘Jordan:@
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i1l Permitted Uses, Vested Rights and Reserved Legislative Powers.

A. Permitted Uses the permitted uses for the Property shall be those uses specifically listed in
Sectionsi7.40.020 (R-3 Zone), 17.48.020 (RM-6 Zone), and 17.70.020 (BH-MU Zone) of the City of South Jordan
Zoning Ordinance, a copy of said sections is attached hereto as Exhibit “B” and incorporated herein by this
reference. Any changes made 1o these Sections by the City of South Jordan shall be binding on the Property, except
as inconsistent with section VI below.

B. Vested Rights. Developer shall have the vested right to develop and construct the Project in accordance
with the zoning designations approved by the City pursuant to this Agreement, subject to compliance with the terms
and conditions of this Agreement and the other applicable ordinances and regulations of the City. Developer agrees
to 2 maximum overall single family residential density limit of not to exceed ___3___units per acre in Phase | and
_6___ units per acre in Phase 2 (Phase [ is comprised of the property west of canal; Phase I1 is comprised of the
property between Bangerter and canal, Phase M1 is comprised of the property on the east side of the Bangerter
Highway) The Developer shall not allow mobile homes in the Project. Multi-family, interval ownership/iime share
units and other similar uses shall be part of the single-family residential dwelling count.

Provided Developer meets the residential density as outlined above, and lot sizes must be as allowed by
ordinance. The City and Developer acknowledge that the property west of Bangerter is bisected by a canal.
Provided Developer improves or landscapes this area, the land covered by the canal may be used for purposed of
determining residential density and open space requirements,

The Dcve]oper is responsible for building that portion of 40 west that accesses the resndennal
development from 114 south street north for a distance of approximately 1125 feet to the point where 40™ west is
partially located on the Kennecott parcel. Once the right of way reaches the Kennecott parce! those who benefit
from the road from that point will be respons:ble for construction of the read and any cost for such construction.
Developer will agree to dedicate ¥ width of 40" west from the point such street reaches the Kennecott parcel to the
northern boundary of Developer’s parcel. All curh, gutter, crib walls and sidewalks will be located within said
dedicated right of way, and Develo ‘Eer will not be required to dedicate any property for sidewalks or slope easements
to be locaied on the east side of 40 west,

Reserved L egislative Powers. Developer acknowledges that the City is restricted in its authority to limit its
police power by contract and that the limitations, reservations and exceptions set forth herein are intended to reserve
to the City all of its police power that cannot be so limited. Notwithstanding the retained power of the City to enact
such legislation under the police powers, such legislation shall only be applied to modify the vested rights of
Developer with respect to use under the zoning designations as referenced in Section 3.1 above under the terms of
this Agreement based upon the policies, facts and circumstances meeting the compelling, countervailing public
interest exception to the vested rights docrrine in the State of Utah. Any such proposed change affecting the vested
rights of the Project shall be of general application to all development activity in the City; and, unless in good faith
the City declares an emergency, Developer shall be entitled 10 prior written notice and an opportunity to be heard
with respect 1o the propoesed change and its 2pplicability to the Project under the compelling, countervailing public
interest exception to the vested rights doctrine.

v, Term. This Agreement shall be effective as of the date of recordation and shall run with the land
and continue in full force and effect until all obligations hereunder have been fully performed and all righs
hereunder fully exercised. In the eveni the obligations hereunder have not been fully satisfied, and upon mutusai
agreement of the Developer and the City, this agreement may be terminated and upon termination the City at its sole
discretion may initiate a rezoning process to rezone the property. .

\a\mmm_ﬁw,:;-
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Y. City’s Obligations

The City assures that should the Zoning be approved as requested and shown on Exhibit “C", to allow the
Developer to construct a single-family residential development on Assessor’s Parcel Numbers 2720100003
and 2719200003 consistent with the map attached to this Agreement as Appendix “C". that complies with
Section VI of this Agreement and with the R-3, RM-6, and BH-MU Sections of the City of South Jordan
Zoning Ordinance except as is inconsistent with Section V1 below.

The Developer shall not be required to construct or install sidewalk improvements on the west side of 40®
West Street. In :he event the City determines that sidewalk improvements are to be constructed or installed on
the west side of 40" West Street, the City shall require the owner/developer of the property on the west side of
40™ West Street to construct or install said side walk.

VAR Developer's Obligations

A. Developer agrees to use Developer's good faith efforts to create a mixed use development that may
inciude Research and Devetopment Park and Park housing, office and limited retail uses atmosphere
on the Parcel zoned “BH-MU". In addition, Developer agrees to provide the City of South Jordan
periodic updates relating 10 the status of its pre-design and design review committee determinations.

B. Deveioper agrees to the types of commercial development on the BH—MU Zone Property, as
described in Attachment “C”, including, but not [imited to:

1. Neighborhood Commeércial uses as described in Sections 17.56.020 and 17.56.030 of the current zonin§
ordinance or as amended) in the commercial area immediately surrounding the "Round-a-Bout” on 114
South Sireet (see Attachment “C").

2. Create a buffer between the residential & other development on the Property and the Lucas Dell

residential development to the east as follows:

a. Not build a road along the west boundary of the “Lucas Dell* subdivision.

b.Create 1/3 acre or larger lots along the west boundary of the “Lucas Dell” and increase the
residential density, in a manner approved by the City at the plat approval process, as the
development goes to the west towards Bangerter Highway.

C.  Developer agrees to limit the types of residential development on RM-6 Zoned Property as described
in Atachment “C”, 10 single family ownership with no apartment buildings.

D. The Developer agrees and understands that Developer will supply plans and obtain any and all
required permits under City, County, State or Federal regulations before commencing any
redevelopment or improvements and that the Developer will pay all applicable fees as required.

VIL General Provisions.
A. Notices. All Notices, filings. consents, approvals. and other communication provided for

herein or given in connection herewith shall be validly given, filed, made, delivered or served if in writing
and delivered personally or sent by U.S. Postal Service mail, postage prepaid to:

if o City: The City of South Jordan
1600 West Towne Center Drive
South Jordan City, Utah 84095

: G 8011
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Attention: City Manager

if to Developer: Wade S. Williams
90 South 400 West, Suite 200
Salt Lake City, Utah 84101

ot to such other addresses as either party may from time to time designate in writing and deliver ia like manner. Any
such change of address shall be given at least ten (10) days before the date on which the change is 1o become
effective.

B. Mailing_Effective. Notices given by mail shall be deemed delivered seventy-two {72} hours
following deposit with the U.S. Postal Service in the manner set forth above.

C. Waiver. No delay in exercising any right or remedy shali constitute a waiver thereof and no
waiver by the parties of the breach of any provision of this Agreement shall be construed as a waiver of any
preceding or succeeding breach of the same of any other provision of this Agreement,

D. Headings. The descriptive headings of the paragraphs of this Agreement are inserted for
convenience only, and shall not control or affect the meaning or construction of any provision this Agreement.

E. Authority. The parties to this Agreement represent to each other that they have full power and
authority to enter into this Agreement, and that all necessary actions have been taken 1o give full force and effect 1o
this Agreement. Developer represents and warrants that its company is fully formed and validly exists under the
Laws of the State of Utah, and is duly qualified to do business in the State of Utah and is in good standing under
applicable state laws. The Developer and the City warrant to cach other that the individuals executing this
Agreement on behalf of their respective parties are authorized and empowered to bind the parties on whose behalf
each individual is signing. Developer represents to the City that by entering into this Agreement, Developer has
bound the property and all persons and entities having a legal or equitable interest 10 the terms of the Agreement.

F. Entire Agreement. This Agreement, including exhibits, constitutes the entire Agreement between
the parties.
G. Amendment of this Agreement, This Agreement may be amended in whole or in part with respect

10 all or any portion of the Property by the mutual written consent of the parties to this Agreement or by their
successors in interest or assigns. Any such amendment of this Agreement shall be recorded in the official records of
the Salt Lake County Recorder's Office.

H. Severabiljty. if any of the provisions of this Agreement are declared void or unenforceable, such
provision shall be severed from this Agreement, which shall otherwise remain in full force and effect, provided that
the fundamental purpose of this Agreement and the Developer's ability to complete the project is not defeated by
such severance.

L, Governing Law. The laws of the State of Utah shall govern the interpretation and enforcement of
the Agreement. The parties shall agree that the venue for any action commenced in connection with this Agreement
shall be proper only in a court of competent jurisdiction located in Salt Lake County, Utah, and the Parties hereby
waive any right to object 1o such venue.

IR Remedies. If any party 1o this Agreement breaches any provision of this Agreemcnt the non-
defauiting party shall be entitled to all remedies available at both law and in equity.

K. Attorney’s Fee and Costs. If any party brings legal action either because of a breach of the
Agreement or to enforce a provision of the Agreement, the prevailing party shall be entitled to reasonable attorney’s
fees and court costs.

TTB9270-PG-8042—
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L. Binding Effect. The benefits and burdens of this Agreement shall be binding upen and shall inure
to the benefit of the parties hereto and their respective heirs, legal representatives, successors in interest and assigns.
This Agreement shall be incarporated by reference in any instrument purporting 10 convey an interest in the
Property.

M. Assienment, The rights of the Developer under this Agreement may not be transferred or assigned,
in whole or in part except by written approval of the City. Developer shall give notice to the City of any proposed
or requested assignment at least thirty (30) days prior to the effective date of the assignment. City shall not
unreasonably withhold its consent to assignment,

N. Third Parties. There are no third-party beneficiaries to this Agreement, and no person or entity
not a party hereto shall have any right or cause of action hereunder.

0. No Agency Created. Nothing contained in the Agreement shall create any partnership, joint venture,
or agency relationship between the parties. '

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above
written:

CITY OF SOUTH JORDAN
a Utah municipal corporation

| .(124\- H§

Ricky A. Horst, City Manager

ATTEST:

APPROVED AS TO FORM:

By:
ohn H. Geilmann, City Atcrney

STATE OF UTAH }
Jss
County of Salt Lake )

The foregoing instrument was acknowledged before me this Uday of N\
2000A2, by, on behalf of YOWN, T -fapdmonn. 4 €rcm A - Fovst

Wfl{l‘ﬂ. Zdlﬂads Notary Public

My Commission Expires: Od' 2—‘-11 200%
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The Boyer Company, L.C., a Utah Limited
Liability Comphny

By: -~
Title: M#Z

STATE OF UTAH )
)ss
County of Salt Lake )

The foregoing instrument was acknowledged before me this Hﬁ%y of

200( , by m%m on behalf of :Ihu&mgtr_(‘,%pam N
St tsgnailons  wosyeosic B)
@ 60 South 400 Waat, Sle. 200
U M

My Commission Expires: __&- 2007

W
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