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Holmes Homes, LLC

Holmes Homes, Inc.

Loan Nos. 143-0100, 143-0300
“Daybreak” - Loan No. 143-1003

CONSTRUCTION DEED OF TRUST
(WITH SECURITY AGREEMENT, FIXTURE FILING AND
ASSIGNMENT OF RENTS AND LEASES)
This Document Contains Provisions for a Variable Interest Rate

By this agreement (this "Deed of Trust") dated May 9, 2007, the undersigned, HOLMES HOMES, INC.,
a Utah Corporation ("Trustor") whose address is 45 West 10000 South, Suite 208, Sandy, UT 84070, to secure
the indebtedness and obligations hereinafter described, does hereby GRANT, BARGAIN, SELL, ASSIGN,
TRANSFER, CONVEYS and WARRANTS, unto MERIDIAN TITLE COMPANY as trustee and its successors
and assigns (“Trustee”) whose address is 64 East 6400 South, Suite 100, Salt Lake City, UT 84107, in trust for
the benefit of GUARANTY BANK, a federal savings bank organized and existing under the laws of the United
States ("Beneficiary") whose address is 8333 Douglas Avenue, Dallas, Texas 75225, with power of sale and
right of entry and possession, ali estate, right, title and interest in the described land set forth on the attached
Exhibit "A" {the "Real Property):

TOGETHER WITH the following, whether now owned or hereafter acquired by Trustor: (a} all
buildings and improvements (the *lmprovements") now or hereafter altached to, placed, erected, constructed ar
developed on the Real Property: (b) all equipment, fixtures, furnishings, inventory, supplies, chattels, and
articles of personal property (the "Personal Property”) now or hereafter attached to or used in or about the
improvements or which are necassary or useful for the complete and comfortable use and occupancy of the
Improvements for the purposes for which they are to be constructed, and all replacements or substitutions for
any of the foregoing, whether or not the same are or shall be attached to the Real Property or Improvements;
(¢) all building materials, machinery, and equipment now or hereafter delivered to and intended fo be installed
in or on the Real Property or the Improvements; {d) all plans and specifications for the Improvements; (e} all of
Trustor's rights {but not its obligations) under any contracts relating to the Real Property, the Improvements or
the Personal Property; {f) ail permits, licenses, and other rights and privileges obtained in connection with the
Real Property, the Improvements or the Personal Property; {g) all proceeds arising from or by virtue of the sale,
lease or other disposifion of the Real Property, the Improvements, or the Personal Property; (h) all proceeds

gnoimesicbideed-UT 1003 i 1 Construction Deed of Trust

BK 9464 PG 6415



(including premium refunds) of each policy of insurance relating to the Real Property, the Improvements or the
Personal Property; (i) all proceeds from the taking of any of the Real Property, the Improvements, the Personal
Property or any rights appurtenant thereto by right of eminent domain or by private or other purchase in lieu
thereof; (j) all right, title and interest of Trustor in and to all streets, roads, public places, water, water rights,
water stock, minerals, development rights and credits, easements and rights-of-way, existing or propesed,
public or private, adjacent to or used in connection with, belenging or pertaining to the Real Property; (k) all of
the leases, rents, royalties, bonuses, issues, profits, revenues or other benefits of the Real Property, the
Improvements or the Personal Property, including without limitation, cash or securities deposited pursuant to
leases to secure performance by the lessees of their obligations thereunder (subject, however, to the absolute
assignment of the Rents (as hereinafter defined) set forth in Article 2 below); (1) all of Trustor's interest in and to
the Loan proceeds, whether disbursed or not, and Trustor's own funds now or later to be held on deposit in the
Borrowers Funds Account (as defined in the Loan Agreement); (m} all present and future deposits and
payments made by Trustor with third parties in connection with the development of and construction upon the
Real Property and refunds thereof and alf present and future deposits and payments made with or other
securily given to utility companies by Trustor with respect to the Real Property or Improvements and refunds
thereof: {n) without limiting the above, alt goods, accounts, documents, instruments, money, deposit accounts,
chattel paper, letter of credit rights and general intangibles, as those terms are defined in the Revised Uniform
Commercial Code (the “Utah UCC Code”) from time to time in effect in the State of Utah, in any way relating to
the Coliateral (including the design, development, construction, improvement, equipping, furnishing, use,
operation, management, accupancy, financing or sale thereof), and all proceeds, replacements, substitutions,
products, accessions, and increases of the foregoing, including such proceeds, replacements, substitutions,
products, accessions and increases within any one or more of the following types of collateral: goods,
equipment, inventory, instruments, chattel paper, documents, accounts or general intangibles; (o) all rights,
hereditaments and appurtenances pertaining to the foregoing; (p) any reimbursements owing to Trustor under
any community facilities districts established for the Real Property; and (q) other interests of every kind and
character that Trustor now has or at any time hereafter acquires in and to the Real Property, improvements and
Personal Property described herein and all property described herein and all property that is used or useful in
connection therewith, including rights of ingress and egress and all reversionary rights or interests of Trustor
with respect to such property. The above-described property is collectively called the "Collateral”.

Capitalized terms used above and in this Deed of Trust without definition have the meaning given to
them in the Loan Agreement referred to in Section 1.2,

TO HAVE AND TO HOLD, IN TRUST, WITH THE POWER OF SALE, the Collateral, logether with the
rights, privileges and appurtenances thereto belonging, unto the Trustee and his substitutes or successors,
forever, and Truslor hereby binds itself and its heirs, executors, administrators, personal representatives,
successors and assigns to warrant and forever defend the Collateral unto the Trustee, his substitutes or
successors and assigns, against the claim or claims of all persons claiming or to claim the same or any panrt

thereof.

ARTICLE 1
INDEBTEDNESS

This Deed of Trust is given to secure the following:

1.1 Note. Payment of the indebtedness evidenced by, and performance of the obligations set
forth in the Revalving Promissory Note (the "Note"} dated February 14, 2008, in the stated principal amount of
TWENTY MILLION DOLLARS {$20,000,000.00), executed by Trustor, payable to the order of Beneficiary,
whose address is 8333 Douglas Avenue, Dallas, Texas 75225 and bearing interest and being payable as set
forth therein, and all modificaticns, increases, refinancings, renewals and extensions thereof. The Note bears
interest at a variable rate in accordance with the terms and provisions thereof which are by this reference

incorporated herein.

1.2 Loan Agreement. Performance of all obligations of Trustor under the Master Loan Agreement
dated February 14, 2008, as amended by {i) a certain Agreement for First Maodification of Deeds of Trust and
Other Loan Documents dated May 10, 2006, executed by Trustor and Beneficiary; {ii) a certain Letter
Amendment dated May 10. 2008, executed by Trustor and Beneficiary; and (i} a certain Agreement for
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Second Modification of Deeds of Trust and Other Loan Documents dated March 15, 2007, executed by Trustor
and Beneficiary (the “Loan Agreement”) pertaining to the use of the proceeds of the Note, as the same may be
hereafter amended, modified or suppiemenled.

1.3 Deed of Trust. Payment of all sums advanced by Beneficiary to or for the benefit of Trustor
contemplated hereby and performance of alt obligations and covenants herein contained.

14 Revolving Obligations. All terms of the Revolving Note and other obligations secured hereby
are incorparated herein by this reference. Notice is hereby given that the Rewvolving Note and the Loan
Agreement permit borrowing, repayment and reborrowing so that repayments of the Revolving Note, or
payments under any guaranty securing payment and perfermance thereof as part of the Indebtedness, may not
reduce the amounts of such obligations guaranteed under any such guaranty or secured by this Deed of Trust.

The obligations above described are hereinafter collectively called the "Indebtedness”. This Deed of
Trust, the Note, the Loan Agreement, any guaranty guaranteeing the payment and performance of any of the
Indebtedness, and any other instrument given to evidence or further secure the indebtedness are hereinafter

collectively called the "Loan Documents®.

ARTICLE 2
ASSIGNMENT OF RENTS AND LEASES

21 Assignment of Renis, Profits, Etg. Ali of the rents, royalties, bonuses, issues, profits, revenue,
income, and other benefits derived from the Collateral or arising from the use or enjoyment of any portion
thereof or from any lease or agreement pertaining thereto and liquidated damages following defaull under such
teases, and all proceeds payable under any policy of insurance covering loss of rents resulting from
untenantability caused by damage to any part of the Collateral, together with any and all rights that Trustor may
have against any tenant under such leases or any subtenants or occupants of any part of the Collateral (the
"Rents"} are hereby absolutely and unconditionally assigned and transferred to Beneficiary to be applied by
Beneficiary in payment of the Indebtedness. Notwithstanding any provision of this Deed of Trust or any other
of the Loan Documents which might be construed to the contrary, the assignment in this Section is an absolute
assignment and not merely a security interest. However, Beneficiary's rights as to the assignment shall be
exercised only upon the occurrence of an Event of Default (as hereinafter defined). Prior to an Event of
Default, Trustor shall have a license 1o collect and receive all Rents as Trustee for the benefit of Beneficiary
and Trustor, and Trustor shall apply the funds so collected first to the payment of the Indebtedness in such
manner as Beneficiary elects and thereafter to the account of Trustor. All Rents not actually paid to Beneficiary
to apply on the Indebtedness shall not constitute payment on the Indebtedness.

22 Assignment of Leases. Trustor hereby assigns to Beneficiary alt existing and future leases,
including subleases thereof, and any and all extensions, renewals, modifications, and replacements thereof,
upon any part of the Collateral {the "Leases"). Truslor hereby further assigns to Beneficiary all guaranties of
tenants' performance under the Leases. Prior to an Event of Default, Trustor shall have the right, withcut
joinder of Beneficiary, to enforce the Leases, unless Beneficiary directs otherwise.

2.3 Leasing. Trustor covenants and agrees that, without the prior written consent of Beneficiary, it
shall not enter into any Lease of the Collateral.

24 Beneficiary in Possession; Indemnification. Beneficiary's acceptance of this assignment shall
not, prior to entry upon and taking possession of the Coliateral by Beneficiary, be deemed to constitute
Beneficiary a "Mortgagee in Possession”, nor obligate Beneficiary to appear in or defend any praceeding
relating to any of the Leases or to the Collateral, take any action hereunder, expend any money, incur any
expenses, or perform any obligation or liability under the Leases, or assume any obligation for any deposits
delivered to Trustor by any lessee and not delivered to Beneficiary, except to the extent caused by
Beneficiary's gross negligence or witlful miscanduct. Beneficiary shall not be liable for any injury or damage to
person or property in or about the Collateral. Trustor hereby indemnifies and holds Beneficiary harmless from
all liability, damage or expense incurred by Beneficiary from any claims under the Leases, including, without
limitation, claims by tenants for security deposits or for rental payments more than one (1) month in advance
and not delivered to Beneficiary. except to the extent caused by Beneficiary’s gross negiigence or willful
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misconduct. All amounts indemnified against hereunder, including reasonable attorneys’ fees, if paid by
Beneficiary shall bear interest at the maximum lawful rate and shall be payable by Trustor immediately without

demand, and shall be secured hereby.

ARTICLE 3
SECURITY AGREEMENT

3.1 Security Interest. This Deed of Trust shall be a security agreement between Trustor, as the
“debtor”, and Beneficiary, as the "secured party”, covering the Collateral conslituling personal property or
fixtures pursuant to Sections 70A-9a-334 of the Utah UCC Code, and Trustor granis to Beneficiary a security
interest in such pertion of the Collateral. in addition to Beneficiary's other rights hereunder, Beneficiary shalt
have all rights of a secured party under the Code. Trustor hereby authorizes Beneficiary to file, all financing
statements that may be required by Beneficiary to establish and maintain the validity and priority of
Beneficiary's security interest, and Trustor shall bear all costs thereof, including all Utah UCC Code searches
reasonably required by Beneficiary. If Beneficiary should dispose of any of the Collateral pursuant to Utah
Law, ten (10) days written notice by Beneficiary to Trustor shall be deemed to be reasonable notice; provided,
however, Beneficiary may dispose of such property in accordance with the foreclosure procedures of this Deed
of Trust in lieu of proceeding under Utah Law. Trustor will cooperate with Beneficiary in obtaining control, in
accordance with the requirements of the Code, with respect to the Collateral consisting of deposit accounts,
investment property, letter of credit rights and electronic chattel paper in order to perfect the security interests
granted 1o Beneficiary thereunder.

3.2 Notice of Changes. Trustor shaill give advance notice in writing to Beneficiary of any
proposed change in Trustor's name, identity, address, location or structure and will execute and deliver to
Beneficiary, prior to or concurrently with the occurrence of any such change, all additionat financing statements
that Beneficiary may require to establish and maintain the validity and priority of Beneficiary's security interest
with respect to any of the Collateral described or referred to herein.

33 Fixtures. Some of the items of the Collateral described herein are goods that are or are to
become fixtures related to the Real Property, and it is intended that, as to those goods, this Deed of Trust shall
be effective as a financing statement filed as a fixture filing from the date of its filing for record in the real estate
records of the county in which the Collateral is situated. Information concerning the security interest created by
this instrument may be obtained from Beneficiary, as secured party, at the address of Beneficiary stated above.
The mailing address of the Trustor, as debtor, is as stated above. This filing remains in effect as a fixture filing
until this Deed of Trust is released or satisfied of record or its effectiveness otherwise terminates. In that
regard, the following information is provided:

Name of Trustor: HOLMES HOMES, INC.
State of Qrganization: Utah

Type of Organization: Corporation

Trustor's Qrganizational Identification No.: 4740948-0142.

Trustor warrants and agrees that there is no financing statement covering the Collateral on file in any
public office, and it shall not change the state of its organization or incorporation until the Indebtedness is paid
in fud.

34 Construction_Mortgage. This Deed of Trust is a "construction mortgage” as defined in the
Utah UCC Code adopted in Utah and secures an obligation for the construction of an improvement on land,
including the acquisition cost of the land.

ARTICLE 4
REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF TRUSTOR

Trustor does hereby covenant, warrant and represent to and agree with Beneficiary as follows.
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4.1 Payment and Performance. Trustor shall make all payments on the Indebtedness when dug
and shall punctually and properly perform all of Trustor's covenants, obligations and liabilities under the Loan

Documents.

42 Title to Collateral and Lien of this Deed of Trust. Trustor has good and indefeasible fee
simple title to the Real Property and the Improvements, and good and marketable title to the Personal Property,
free and clear of any liens, charges, encumbrances, security interests, and adverse claims whatsoever, except
as otherwise provided herein. |f the interest of Beneficiary in the Collateral, or any part thereof, shall be
endangered or shall be attacked, directly or indirectly, Trustor hereby authorizes Beneficiary, at Trustor's
expense, to take all necessary and proper steps for the defense of such interest, including the employment of
counsel, the proseculion or defense of litigation, and the cempromise or discharge of claims made against
such interest.

43 Organization, Power, and Existence. Trustor (a) is duly organized and validly existing under
applicable state laws and in goed standing under the laws of the state of its formation and the laws of the State
of Utah, (b) has complied with all conditions prerequisite to its lawfully doing business in the state where the
Real Property is situated, and {c) has all requisite power and all governmental certificates of authority, license,
permits, qualifications, and documentation to own, lease and operate its properties and to carry on its business
as it is now being, and as it is proposed to be, conducted. All Loan Documents are within Trustar's powers,
have been duly autharized by all requisite action and are not in contravention of law or the powers of Trustor's
organizational documents. Trustar will preserve and keep in full force and effect its existence, rights,

franchises, and trade names.

4.4 insurance.

(a) Trustor shall, at its sole cost and expense, obtain and maintain title insurance, pubiic
liability insurance and builder's risk and casually insurance in such forms and amounts as are required by the
Loan Agreement, or atherwise required by Beneficiary. All such policies shall name Beneficiary as loss payee.
Truster shall deliver the certified copies of policies of insurance to Beneficiary promptly as issued; and, if
Trustor fails to do so, Beneficiary, at its option, may procure such insurance at Trustor's expense. All renewal
and substitute policies of insurance shail be delivered at the office of Beneficiary, premiums paid, at {east ten
(10) days before termination of policies theretofore delivered to Beneficiary. In case of loss, Beneficiary, al its
option, shall be entitied to receive and retain the proceeds of any insurance policies maintained by Trustor with
respect to the Collateral, regardless of whether such policies are required under this Deed of Trust or not,
applying the same as provided in subparagraph (b). If any loss shall occur at any time when Trustor shall be in
default hereof, Beneficiary shall be entitled to the benefit of all insurance held by or for any Trustor, to the same
extent as if it had been made payable to Beneficiary, and upon foreclosure hereunder, Beneficiary shall
become the owner thereof.

{b) In the event of any damage or destruction or any ccndemnation, Beneficiary may apply
any proceeds or awards received by it first toward reimbursement of all of Beneficiary's reasonable costs and
expenses, if any, of recovering the proceeds or awards, including attorneys' fees. I, in any instance, each and
all of the following conditions are satisfied in Beneficiary's reasonabie judgment, Beneficiary shall permit
Trustor to use the balance of such proceeds or awards ("Net Claims Proceeds") to pay costs of repairing or
reconstructing the Property in the manner described below:

(i} The Plans and Specificaticns, Cost Breakdown, Construction Schedule, and
Contractor for the work of repair or reconstruction must all be reasonably acceptable to Beneficiary; and

(i) Beneficiary must receive evidence satisfactory to it that after repair or
reconstruction, the Property would be at least as valuable as it was immediately before the damage or
condemnation occurred; and

{iii) The Net Claims Proceeds must be sufficient in Beneficiary's determination fo pay
for the total cost of repair or reconstruction, including all associated development costs and interest projected
to be payable on the secured obligations until the repair or reconstruction is complete; or Trustor must provide
its own funds in an amount equal to the difference between the Net Claims Proceeds and a reasonable
estimate, made by Trustor and found acceptable by Beneficiary, of the total cost of repair or reconstruction;

and
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{(iv) No Event of Default shall have occurred and be continuing.

If Beneficiary finds that such conditions have been mel, Beneficiary shall hold the Net
Claims Proceeds and any funds which Trustor is required to provide in a non-interest-bearing account and shall
disburse them to Trustor to pay costs of repair or recenstruction upon presentation of evidence reasonably
satisfactory to Beneficiary that repair or reconstruction has been completed satisfactorily and lien-free.
However, if Beneficiary finds that one or more of such conditions have not been satisfied, Beneficiary may
apply the Net Ciaims Proceeds to pay or prepay (without premium) some or all of the Indebtedness in such
order and proportions as Beneficiary in its sole discretion may choose. If there are no Net Claims Proceeds,
Trustor shall nevertheless be allowed to rebuild and restore the Collateral in accordance with the applicable
provisions of this subparagraph (b).

45 Taxes and Assessments. Trustor shall pay when due, without extension, all taxes and
assessments against or affecting the Collateral as the same become due and payabie, and shall not enter into
any extension of the due dates thereof, and shall pay when due all other claims and demands arising from
Trustor's ownership, development, construction, use or occupancy of the Collateral. Upon request by
Beneficiary, Trustor will deliver to Beneficiary such evidence of the payment thereof as Beneficiary may
require, and, if Trustor fails to do so, Beneficiary may pay them, together with all costs and penalties therecn,
at Trustor's expense. Trustor shall provide, at its expense, realty tax service until reconveyance of this Deed of
Trust. Trustor may contest in good faith the validity or amount of any tax, assessment, charge or encumbrance
in the manner provided by law, provided that Trustor shall have furnished Beneficiary a cash deposit or other
securily in an amount and form satisfactory to Beneficiary to protect Beneficiary against the creation of any lien
on, or any sale or forfeiture of, the Collateral. Upon the final determination of Trustor's contest, Trustor shail
promptly pay all sums determined to be due. Any deposit or security provided by Trustor shail be returmed {o
Trustor upon the final determination of Trustor's contest and the payment by Trustor of the sums, if any,
determined to be due.

4.6 Impound. Upon the occurrence of an Event of Default, Trustor shall, upon demand by
Beneficiary, maintain with Beneficiary or Beneficiary's designated agent an impound account {which, except to
the extent otherwise required by law, shall be non-interest-bearing)} for amounts to become due (based upon
Beneficiary’s reasonable estimate thereof from time to time) for any one or more of the following: property
taxes, assessments, insurance premiums, ground rent, and any other charge or expense which, if unpaid,
might give rise to a lien upon the Collateral or otherwise adversely affect Trustor's or Beneficiary's interests
therein (collectively the "Charges"). After any such demand by Beneficiary, Trustor shall pay to Beneficiary or
Beneficiary's designated agent: (a) immediately, ratable portion of the next-due amount of each of the Charges
which corresponds to that portion of one year which, as of such demand, has elapsed since the date each of
such Charges was last due; (b) on or before the first day of each calendar month thereafler, an amount equal
to the next-due amount of each of the Charges less amounts deposited and available in the impound account
therefor, divided by the number of months to elapse before one month prior to the next due date of each of the
Charges; and (c) not later than thirty (30) calendar days prior to the due date of each of the Charges, an
amount equal to any excess of the next-due amount of each of the Charges over amounts deposited and
available in the impound account therefor. If Beneficiary determines at any time that amounts theretofore paid
into the impound account are less than a ratable portion of the next-due amount of the Charges corresponding
to that portion of one year which, as of such determination, has elapsed since the date each of such Charges
was last due, upon demand Trustor shall pay to Beneficiary or Beneficiary's designated agent the amount of
such shortfall. All such amounts shall be held in the account for payment of the Charges when due.

4.7 Condemnation. All judgments, decrees and awards for injury or damage to the Collateral, and
all awards pursuant to proceedings for condemnation thereof, are hereby assigned in their entirety to
Beneficiary, whao may apply the same to the Indebtedness in such manner as it may elect; and Beneficiary is
hereby authcrized, in the name of Trustor, to execute and deliver valid acquittances for, and to appeal from,
any such award, judgment or decres. Immediately upon its obtaining knowledge of the institution or the
threatened institution of any proceedings for the condemnation of the Collateral, Trustor shall notify Beneficiary
of such fact. Trustor shall then, if requested by Beneficiary, file or defend its claim thereunder and prosecute
same with due diligence to its final disposition, and shall cause any awards or settiements to be paid over to
Beneficiary for disposition pursuant to the terms of this Deed of Trust. Beneficiary shall be entitled to
participate in and to control same and to be represented therein by counsel of its own choice, and Trustor will
deliver, or cause to be delivered, to Beneficiary such instruments as may be requested by it from time to time to

ginoimesibbideed-UT 1003 vi 6 Construction Deed of Trust

BK 9464 PG 6420



permit such participation. In the event Beneficiary, as a result of any such judgment, decree or award,
reasonably believes that the payment or performance of any obligation secured by this Deed of Trust is
impaired, Beneficiary may, without notice, declare all of the Indebtedness immediately due and payable.

4.8 Taxes on Note or Deed of Trust. At any time any law shall be enacted imposing or authorizing
the imposition of any tax upon this Deed of Trust, or upon any rights, titles, liens, or security interests created
hereby, or upon the Note, or any part thereof, Trustor shall immediately pay all such taxes; provided, that if it is
unlawful for Trustor to pay such laxes, Trusior shall prepay the Note in full after demand therefor by
Beneficiary. If Trustor fails to pay any amounts required to be paid by Trustor under this Section 4.8 following
demand from Beneficiary, Beneficiary may, at its election and without demand or notice, declare the
Indebtedness immediately due and payable.

4.9 Statements by Trustor, At the request of Beneficiary, Trustor shali furnish promptly a written
statement or affidavit, in such form as may be required by Beneficiary, stating the unpaid balance of the Note,
the date to which interest has been paid and that there are no offsets or defenses against full payment of the
Note and performance of the terms of the Loan Documents, or if there are any such offsets or defenses,

specifying them.

410  Repair, Waste, Etc. Trustor will keep every part of the Collateral in good operating order,
repair and condition and shall not commit or permit any waste thereof. Trustor will make promptly all repairs,
renewals and replacements necessary to such end. Trustor will discharge all claims for labor performed and
material furnished therefor, and will not suffer any iien of mechanics or materialmen to attach to any part of the
Collateral. Trustor shall have the right to contest in good faith the validity of any such mechanics’ or
materiaimen’s lien, provided Trustor shall first deposit with Beneficiary a bond or other security satisfactory to
Beneficiary in such amount as Beneficiary shall require, and provided further that Trustor shall thereafter
diligently proceed to cause such lien to be removed and discharged. Trustor will guard every part of the
Collateral from removal, destruction and damage, and will not do or suffer to be done any act whereby the
value of any part of the Collateral may be fessened.

411 No Pledge or Change of Stock or Partnership Interest. [ Trustor is a corporation, the
shareholders of Trustor shall not sell, pledge or assign any shares of the stock of Trustor without the prior

written consent of Beneficiary. If Trustor is a partnership, limited liability company or joint venture, the partners,
members or joint venturers of Trustor shall not sell, pledge or assign any of their partnership, membership or
joint venture interest in Trustor and no general partners, members or joint venturers shall withdraw from or be
admitted into Trustor without the prior written consent of Beneficiary.

412 Compliance with Laws. Trustor, the Collateral, and the use thereof by Trustor or any tenant
under the Leases shall comply with all laws, rules, ordinances, regulations, covenants, conditions, restrictions,
orders and decrees of any governmental authority or court applicable to Trustor, the Collateral, and its use, and
Trustor shall pay all fees or charges of any kind in connection therewith.

4.13  Hold Harmless. Trustor wilt defend, at its own cost and expense, and hold Beneficiary
harmiess from, any proceeding or claim in any way refating to the Collateral or the Loan Documents. All costs
and expenses incurred by Beneficiary in protecting its interests hereunder, including all court costs and
reasonable attormeys' fees, shall be borne by Trustor. The provisions of this Section shall survive the payment
in full of the Indebtedness and the release of this Deed of Trust as to events occurring and causes of action
arising before such payment and release.

4.14 Further Assurances. Trustor, upon the request of Beneficiary, will execute, acknowledge,
deliver, and record such further instruments and do such further acts as may be necessary, desirable or proper
to carry out the purposes of the Loan Documents and to subject to the liens and security interest created
thereby any property intended by the terms thereof to be covered thereby, including specifically but without
limitation, any renewals, additions, substitutions, replacements, improvements, or appurtenances to the
Collateral.

4.15 Payment of Debts. Trustor shall promptly pay when due all obligations regarding the
ownership and operation of the Collateral except any such obligatiens which are being diligently contested in
good faith by appropriate proceedings and as to which Trustor, if requested by Beneficiary, shall have
furnished to Beneficiary security satisfactory to Beneficiary.
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4186 Ingome, Expense and Financial Statements. Within the time periods specified in the Loan
Agreement, Trustor and such other persons specified in the Loan Agreement shall deliver to Beneficiary then
current financial statements of Trustor and such other persons, in form and content satisfactory to Beneficiary
and as set forth in the Loan Agreement.

417  Notice of Default Under Third Party Indebtedness. Trustor shall immediately notify
Beneficiary of any Event of Default or notice of intent to accelerate indebtedness or acceleration of
indebtedness under any instruments evidencing, governing, guaranteeing or securing any indebtedness or
obligation, now or hereafter owed by Trustor {the "Third Party Indebtedness") to any other lender or third party

{the "Other Lenders").

418 Entry and Inspections. Beneficiary and Trustee and their agents, aftorneys, employees and
contractors may enier upon any part of the Collateral upon twenty-four (24) hours prior written notice and
during business hours to attend to Beneficiary's or Trustor's interests, respectively, inspect the Collateral, or
perform any act which Beneficiary or Trustor, respectively, is authorized to perform hereunder. Trustor shall
cooperate in such entries and inspections as Beneficiary or Trustee may request.

ARTICLE 5
ADDITIONAL LIENS

5.1 Additionai Liens. Trustor will not, without prior written consent of Beneficiary, grant any lien,
security interest, or other encumbrance affecting any of the Collateral ("Additional Lien"). If Beneficiary
consents to any Additional Lien, or if the foregoing prohibition is determined by a court of competent jurisdiction
to be unenforceable, any such Additional Lien shall contain express covenants to the effect that the Additional
Lien is unconditionally subordinate to this Deed of Trust and all modifications, renewals, extensions, or
increases thereof. Any default under an Additional Lien shall be an Event of Default hereunder. Trustor shall
promptly forward to Beneficiary any notices of default received by Trustor with respect to any Additional Lien.

ARTICLE 6
MISCELLANEOUS

6.1 Collection. If the indebtedness shall be collected by legal proceedings, whether through a
probate or bankruptcy court or otherwise, or shall be placed in the hands of an attorney for collection after
default or maturity, Trustor agrees to pay the reasonable attorneys' and collection fees in the amount set forth
in the Note, and such fees shall be a part of the Indebtedness.

6.2 Change in Ownership. [If the ownership of the Collateral or any part thereof becomes vested
in a person other than Trustor, or in the event of a change of ownership of Trustor, Beneficiary may, without
notice to Trustor, deal with such successor or successors in interest with reference to this Deed of Trust and to
the Indebtedness in the same manner as with Trustor without in any way vitiating or discharging Trustor's
liability hereunder or on the Indebtedness. Except with the written consent of Beneficiary, no sale of the
Collateral, and no forbearance on the part of the Beneficiary, and no extension of the time for payment of the
Indebtedness, shall operate to release or affect the original Hability of Trustor.

6.3 Release of Lien. If Trustor shall perform each of the covenants and agreements herein
contained, then this conveyance shall be released at Trustor's expense and written request to Beneficiary, and
Beneficiary's written request to Trustee and Trustee shall reconvey without warranty the Collateral then heid
hereunder; otherwise, it shall remain in full ferce and effect. No release or modifications of this conveyance, or
of any of the liens, security interests or assignments created and evidenced hereby, shall be valid unless

executed by Beneficiary.

6.4 Partial Release of Lien, Extension, Etc. Any part of the Collateral may be released by
Beneficiary without affecting the liens, securily interests and assignments hereof against the remainder. The
lien, security interest and other rights granted hereby shall not affect or be affected by any other security taken
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for the Indebtedness. The taking of additional security, or the extension or renewal of the Indebtedness or any
part thereaf, shall not release or impair the lien, security interest and other rights granted hereby, ar affect the
liability of any endorser or guarantor or improve the right of any permitted junior lienholder; and this Deed of
Trust, as well as any instrument given to secure any renewal or extension of the Indebtedness, or any part
thereof, shall be and remain a first and prior lien, except as otherwise provided herein, on all of the Collateral
not expressly released until the Indebtedness is paid.

6.5 Waiver of Marshaling and Certain Rights. To the extent that Trustor may lawlully do so,
Trustor hereby expressly waives any right pertaining to the marshaling of assets, the exemption of homestead,
the administration of estates of decedents, or other matters to defeat, reduce or affect the right of Beneficiary lo
sell the Collateral for the collection of the Indebtedness {without prior or different resort for collection), or the
right of Beneficiary to the payment of the indebtedness out of the proceeds of sale of the Collateral in
preference to every other person and claimant.

6.6 No Waiver. No waiver of any default on the part of Trustor or breach of any of the provisicns
of this Deed of Trust or of any other instrument executed in connection with the Indebtedness shall be
considered a waiver of any other or subsequent default or breach, and no delay or omission in exercising or
enforcing the rights and powers herein granted shall be construed as a waiver of such rights and powers, and
likewise no exercise or enforcement of any rights or powers hereunder shafl be held to exhaust such rights and
powers, and every such right and power may be exercised from time to time. Acceptance by Beneficiary of
partial payments or late payments shall not constitute a waiver of the defaull by failure to make full payments.

6.7 Limitation on Interest. All agreements between Truslor and Beneficiary, whether now existing
or hereafter arising and whether written or oral, are hereby limited, in accordance with the Note and the other
Loan Documents, so that in no contingency shall the interest contracted for, charged or received by Beneficiary
exceed the maximum amount permissible under applicable law.

6.8 Successors and Assigns; Use of Terms. The covenants herein contained shal bind, and the
benefits and advantages shall inure to, the respective heirs, executors, administrators, personal
representatives, successors, and assigns of the parties hereto. Whenever used, the singutar number shall
include the plural and the plural and singular, and the use of any gender shall be applicable to all genders. The
term "Trustor" shall include in their individual capacities and jointly all parties hereinabove named as a Truslor.
The term "Beneficiary” shall include any lawful owner, holder, pledgee, or assignee of any of the indebtedness.

6.9 Joint angd Several Obligations. The dufies, covenants, conditions, obligations, and warranties
of Trustor in this Deed of Trust shall be joint and several obligations of Trustor and each Trustor, if more than
one, and Trustor's heirs, executors, administrators, personal representatives, successors and assigns. Any
married person who executes this Deed of Trust agrees that recourse may be had against his or her separate
property, Each party who executes this Deed of Trust and each subseguent owner of the Collateral, or any
part thereof {other than Benelficiary), covenants and agrees that it will perform, or cause to be performed, each

term and covenant of this Deed of Trust.

6.10  Beneficiary's Consent. In any instance hereunder where Beneficiary's approval or consent is
required or the exercise of Beneficiary's judgment is required except as otherwise provided herein, the granting
or denial of such approvat or consent and the exercise of such judgment shall be within the sole discretion of
Beneficiary, and Beneficiary shall not, for any reason or to any extent, be required to grant such approval or
censent or exercise such judgment in any particular manner regardless of the reasonableness of either the
request or Beneficiary's judgment.

6.11 Severability. If any provision of this Deed of Trust is held to be illegal, invalid, or
unenforceable under present or future faws effective while this Deed of Trust is in effect, the legality, validity
and enforceability of the remaining provisions of this Deed of Trust shall not be affected thereby, and in lieu of
each such iliegal, invalid or unenforceable provision there shall be added automatically as a part of this Deed
of Trust a provision which is legal, valid and enforceable and as similar in terms to such illegal, invalid or
unenforceable provision as may be possible. If any of the Indebtedness should be unsecured, the unsecured
portion of the Indebtedness shall be completely paid prior to the payment of the secured portion of such
indebtedness, and all payments made on account of the Indebtedness shall be considered to have been paid
on and applied first to the complete payment of the unsecured portion of the Indebtedness.
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6.12  Modification or_Termination. The Loan Documents may only be modified or terminated by a
written instrument or instruments executed by the party against which enforcement of the modification or
termination is asserted. Any alleged modification or termination which is not so documented shall not be

effective as to any party.

6.13 No Partnership. Nothing contained in the Loan Documents is intended to create any
partnership, joint venture or association between Trustor and Beneficiary, or in any way make Beneficiary a co-
principal with Trustor with reference to the Collateral, and any inferences to the contrary are hereby expressly
negated.

6.14  No Homestead. With respect to each Trustor who is an individual, no part of the Collateral
conslitutes any part of his business or residential homestead.

6.15  Headings. The Article, Section and Subsection headings hereof are inserted for convenience
of reference only and shall not alter, define, or be used in construing the text of such Aricles, Sections or

Subsections.

6.16 Notices. Except as otherwise provided in Section 8.1.3 of this Deed of Trust, all notices,
demands, requests, approvals and other communications required or permitted hereunder shall be in writing
and shall be deemed to have been given (a) upon actual delivery if delivered by personal delivery or certified
postage prepaid mail; or (b) on the next business day after timely and proper depesit with an overnight air
courier with request for next business day delivery.

6.17  Acceptance of Trust. No Duty to Notify. Trustee accepts this Trust when this Deed of Trust,
duly executed and acknowledged, is made a public record as provided by law. Trustee is under no obligation
to notify any party hereto of any action or proceeding in which Trustor, Beneficiary or Trustee is a party, unless
brought by Trustee hereunder.

5.18 Substitution of Trustees. Beneficiary may, from time to time, by written instrument executed
and acknowledged by Beneficiary and recorded in the county where the Real Property is located, substitute a
successor or successors to any Trustee named herein or acting hereunder.

6.19  Affidavit to Trustee. Trustee, upon presentation to it of an affidavit signed by or on behalf of
Beneficiary setting forth any fact(s) showing a default by Trustor under this Deed of Trust, is authorized to
accept as true and conclusive all facts and statements in such affidavit and to act hereunder in complete
reliance thereon.

6.20 Governing Law. This Deed of Trust has been executed and delivered in, and is lo be
construed, enforced and governed according 1o and by the internal laws of the State of Utah, except to the
extent federal law applies.

6.21 Waiver of Limitations. Trustor waives the pleading of any statute of limitations as a defense
to the Indebtedness to the fullest extent permissible by law.

6.22  Waiver. To the extent permitted by law, Trustor waives the benefit of all iaws now existing or
hereafter enacted providing for any appraisement before sale of any portion of the Collateral, extension of the
time for performance of the Indebtedness, or creation or extension of a period of redemption from any sale.
Trustor further waives all rights and remedies which Trustor may have or be able to assert by reason of the
laws or decisions pertaining to the rights and remedies of sureties. Without limiting the generality of the
foregoing, Trustor hereby waives and relinquishes any right to have the fair market value of the Real Property
determined by a judge or jury in any action seeking a deficiency judgment or any action on the Indebtedness
secured hereby, including, without limitation, a hearing to determine fair market value pursuant to Section 57-1-

32, Utah Code Ann,

6.23 Not a Foreign Person. Trustor is not a “foreign person” within the meaning of the Internal
Revenue Code of 1986, as amended (hereinafter called the "Code"), Sections 1445 and 7701 (i.e. Trustor is
not a non-resident alien, foreign corporation, foreign partnership, foreign trust or foreign estate as those terms
are defined in the Code and regulations promulgated thereunder).
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6.24  Waiver of Judicial Procedural Matters. Trustor hereby expressly and unconditionally waives,
in connection with any suit, action or proceeding brought by the Beneficiary in connection with any of the Loan
Documents, any and every right it may have to (i) injunctive relief; (i) to the maximum extent permitted by law,
a trial by jury; (iii} interpose any counterclaim therein; and (iv) have the same consoclidated with any other or
separate suit, action or proceeding; provided, however, Beneficiary agrees not to assert such waiver of
counterclaims, or Borrower's failure to assert counterclaims as a result of such waiver, as a defense 1o claims
made by Borrower in any other suit, action or proceeding.

6.25 Improvement District. Without obtaining the prior written consent of Beneficiary, Trustor shall
not consent to, or vote in favor of, the inclusion of all or any part of the Real Property in any special service or
improvement district. Trustor shall immediately give notice to Beneficiary of any notificaticn or advice that
Trustor may receive from any municipality or other third parly of any intent or proposal to include all or any part
of the Real Property in a special service or improvement district. Beneficiary shall have the right to file a writlen
objection to the inclusion of all or any part of the Real Property in a special service or improvement district,
gither in its own name or in the name of Trustor, and to appear at, and participate in, any hearing with respect
to the formation of any such special service or improvement district.

ARTICLE 7
EVENTS OF DEFAULT
The cccurrence of any one of the following shall be a default hereunder ("Event of Default"):

71 Failure to Pay Principal or. [nferest. Subject to applicable cure periods in the Note, any failure
lo pay or deposit when due or required any sum of principal or interest.

7.2 Breach of Other Monetary Obligations. Any failure to pay or deposit when due or required any
sum (other than principal or interest) under this Deed of Trust which is not cured within fifteen {15) days of

wriften notice.

7.3 Breach Condition/Covenant. Any breach or failure to satisfy or perform any other condition,
covenant or other provision of the Loan Agreement or this Deed of Trust which is not cured within thirty (30)
days of written notice thereof.

7.4 False Representation. Any statement, representation or warranty in the Loan Documents, any
financial statement or any other writing delivered to Beneficiary in connection with the Indebtedness or by any
guarantor thereof is false, misleading or erroneous in any material respect as of the date made.

7.5 Bankruptcy or Insolvency. Subject to applicable cure periods set forth in the Loan Agreement,
with respect to the following events, if the owner of the Collateral or any person ohligated to pay the
Indebtedness (a) does not pay its debts as they become due or admits in writing its inability to pay its debts or
makes a general assignment for the benefit of creditors; or (b) commences, or involuntarily becomes the
subject of, any case, proceeding or other action seeking reorganization, arrangement, adjustment, liquidation,
dissolution, or composition of it or ifs debts under any law relating to bankruptcy, insolvency, reorganization or
relief of debtors; or (c) has a trustee, receiver, custodian or other simiiar official appointed for or take
passession of all or any part of the Collateral or any other of its property, or has any court take jurisdiction of
any other of its praperty through attachment, sequestration, or similar writ.

7.6 Transfer of the Collateral. Title to alt or any part of the Collateral {other than obsolete or worn
Personal Property replaced by adequate substitutes of equal or greater value than the replaced items when
new) shall become vested in any party other than Trustor, whether by operation of law or otherwise, except as
permitted under the release provisions of this Deed of Trust,

7.7 Change in Legal Status. The legaf status of Trustor or any guarantor of the Loan Documents
is materially amended or modified, terminated or canceled without the prior written consent of Beneficiary.

7.8 Claim of Lien. Subject to the provisions of Section 5.1 above, any claim of lien is filed against
the Collateral, or nolice to withhoid funds is served upon Beneficiary and such lien is not removed or bonded
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around, in statutorily required amounts, or other security acceptable 1o Beneficiary provided therefor, within
fifteen (15) days thereafter.

7.9 Abandonment. Trustor abandons any of the Colfateral.

7.10 Foreclosure of Other Liens. If the holder of any lien, security interest or assignment on the
Collateral or any other property securing the payment or performance of any of the Indebtedness inslitules
foreclosure or other proceedings for the enforcement of its remedies thereunder, and such foreclosure or other
proceedings are not dismissed, withdrawn, or otherwise lerminated prior to conclusion within sixty (60) days
after they are instituted.

7.11 Default Under Third Party Indebtedness. This Paragraph intentionally omitfed.

7.12 Other Events. Any other event occurs which, under the Loan Documents, constituies an
Event of Default of Trustor or of any person liable (by way of guaranty, assumption, endorsement, or others)
under the Loan Documents or under any other deed of trust, mortgage, lien or security agreement affecting or
relating to the Collateral; or gives Beneficiary the right to declare the maturity of any obligation or note under
the Loan Documents, or there occurs any event which in the reasonable discretion of Beneficiary, materially
adversely affects (a) the performance by Trustor or any guarantor of the Loan Dacuments, or (b) the priority or
security of Beneficiary's lien and security interest on the Collateral, or (¢) similar cure provisions to that in any
other Loan Documents.

7.13 Non-Monetary Defaults. Notwithstanding any other provision of this Article, if Beneficiary
determines in its reasonable judgment that the default complained of, other than a default for the payment of
monies, cannot be cured within the period requiring curing as specified in Beneficiary's written notice of default,
then the defauit shall be deemed to be cured if Trustor within the notice period shall have commenced the
curing of the default and shall thereafter diligently prosecute the same to completion. If, in Beneficiary’s
reasonable judgment, Trustor fails to diligently prosecute the curing of the default or Beneficiary determines
that said default is incurable, then this default shall constitute an Event of Default.

714 Default Under Other indebtedness Owed to Beneficiary. Default in the payment of any other
indebtedness due to Beneficiary, or default in the performance of any cther obligation to Beneficiary, by
Trustor, or any other party liable for the payment or performance thereof, whether as endorser, guarantor,
surety or otherwise, it being reascnably contemplated by Truster that it may from time to time incur additional
indebtedness owing to Beneficiary concurrently with, and subsequent 1o, the date hereof.

ARTICLE 8
REMEDIES

81 Exercise of Specific Remedies. If an Event of Default shall occur, Beneficiary may exercise
any one or more of the following remedies, without notice:

8.1.1 Acceleralion. Beneficiary may declare the Indebtedness immediately due and payable,
without notice, whereupon the same shall become immediately due and payable. Trustor hereby waives notice
of intent to accelerate and notice of acceleration.

8.1.2 Enforcement of Assignment of Rents and t eases. Beneficiary may:

(i) terminate the license granted to Trustor {o coliect the Rents, collect and sue for
the Rents in Beneficiary's own name, give receipts and releases therefor, and after deducting all expenses of
coliection, including reasonable aflorneys’ fees, apply the net proceeds thereof o any Indebtedness as
Beneficiary may elect; and

(i) make, modify, enforce, cancel, terminate or accept surrender of any Leases, evict
tenants, adjust the Rents, maintain, decorate, refurbish, repair, clean, and make space ready for renting, and
otherwise do anything Beneficiary deems advisable in connection with the Collateral.
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8.1.3 Foreclosure. Beneficiary may require Trustee to foreclose this Deed of Trust and sell
all or part of the Collateral, at public auction, in which case Beneficiary or Beneficiary's agent shall give notice
of the foreclosure sale as provided in accordance with the requirements of the applicable laws of the State of
Utah in effect at the time of such sale. Upon the expiration of such time as required by law, Trustee may,
without demand on Trustor, sell all ¢or any portion of the Collateral, together or in lots or parcels, and may
execute and deliver to the purchaser or purchasers of such property, good and sufficient deeds of conveyance
of fee simple title without any covenant or warranty, express or implied. Trustee may postpone any sale from
time to time by public announcement at the time and place of the sale as fixed by notice or by prior
postponement. In no event shall Trustee be required to exhibit, present or display at any such sale, any of the
personal property described herein to be sold at such sale. Trustee making such sale shall receive the
proceeds thereof and shall apply the same as follows: (i) first, to pay the reasonable expenses of Trustee and
a reasonable Trustee's fee or commission; (i) second, to pay, so far as may be possible, the Indebtedness,
discharging first that portion of the Indebtedness arising under the covenants or agreements herein contained
and not evidenced by the Nole; (iii) third, to pay the residue, if any, to the persons legally entitled thersto.
Payment of the purchase price to Trustee shali satisfy the obligation of the purchaser at such sale therefor, and
such purchaser shall not be responsible for the application thereof, The sale or sales by Trustee of less than
the whole of the Collateral shall not exhaust the power of sale herein granted, and Trustee is specifically
empowered 10 make successive sale or sales under such power until the whole of the Collatera! shall be sold;
and if the proceeds of such sale or sales of less than the whole of the Coilateral shall be less than the
aggregate of the Indebtedness and the expenses thereof, this Deed of Trust and the lien, security interest and
assignment herecf shall remain in full force and effect as to the unsold portion of the Collateral just as though
no sale or sales had been made; provided, however, that Trustor shall never have any right to require the sale
or sales of less than the whole of the Collateral, but Beneficiary shall have the right, at its sole election, to
request Trustee to sell less than the whoie of the Collaterai. If defauit is made hereunder, the holder of the
Indebtedness or any part thereof on which the payment is delinquent shall have the option to proceed with
foreclosure in satisfaction of such item either through judicial proceedings or by directing Trustee to proceed as
if under a full foreclosure, conducting the sale as herein provided without declaring the entire Indebtedness
due, and if sale is made because of default of an installment, or a part of an installment, such sale may be
made subject to the unmatured part of the Indebtedness; and it is agreed that such sale, if so made, shall not in
any manner affect the unmatured part of the Indebtedness, but as 1o such unmatured part, this Deed of Trust
shall remain in full force and effect as though no sale had been made under the provisions of this paragraph.
Several sales may be made hereunder without exhausting the right of sale for any unmatured part of the
Indebtecdness. At any such sale (1) Trustor hereby agrees, in its behalf and in behalf of its heirs, executors,
administrators, successors, personal representatives and assigns, that any and all recitals made in any deed of
conveyance given by Trustee with respect to the identity of Beneficiary, the occurrence or existence of any
default, the acceleration of the maturity of any of the Indebtedness, the request to sell, the notice of sale, the
giving of notice to all debtars legally entitied thersto, the time, place, terms, and manner of sale, and receipt,
distribution and application of the money realized therefrom, or the due and proper appointment of a substitute
Trustee, and, without being limited by the foregoing, with respect to any other act or thing having been duly
done by Beneficiary or by Trusiee hereunder, shall be taken by all courts of law and equity as prima facie
evidence that the statements or recitals state facts and are without further question to be so accepted, and
Trustor hereby ratifies and confirms every act that Trustee or any substitute Trustee hereunder may lawfully do
in the premises by virtue hereof: (2) the purchaser may disaffirm any easement granted, or rental, lease or
other contract made, in violation of any provision of this Deed of Trust, and may take immediate possession of
the Collateral free from, and despite the terms of, such grant of easement and rental or lease contract; and, (3}
Beneficiary may bid and become the purchaser of all or any part of the Collateral at any trustee’s or foreciosure
sale hereunder, and the amount of Beneficiary's successful bid may be credited on the Indebtedness.

8.1.4 Lawsuils. Beneficiary may proceed by a suit or suits in equity or at law, whether for the
specific performance of any covenant or agreement herein contained or in aid of the execution of any power
herein granted, or for any foreclosure hereunder or for the sale of the Ccllateral under the judgment or decree
of any court or courts of competent jurisdiction.

8.1.5 Eniry on Collateral. Upon occurrence of an Event of Default hereunder, Beneficiary
may enter into and upon and take possession of all or any part of the Cellateral, and may exclude Trustor, and
all persens claiming under Trustor, and its or their agents or servants, wholly or partly therefrom; and holding
the same, Beneficiary may use, administer, manage, operate, and control the Collateral and may exercise all
rights and powers of Trustor in the name, place and stead of Trustor, or otherwise, as Beneficiary shall deem
best; and in the exercise of any of the foregoing rights and powers Beneficiary shail not be liable to Trustor for
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any loss or damage thereby sustained unless due solely to the willful misconduct or gross negligence of
Beneficiary.

8.1.6 Trustee or Receiver, Beneficiary may make application to a court of competent
jurisdiction, ex parte, as a matter of strict right and without notice to Trustcr or regard to the adequacy of the
Collateral for the payment of the Indebtedness, for appointment of a receiver of the Collateral and Trustor does
hereby irrevocably consent to such appointment. Any such receiver shall have ali the usual powers and duties
of receivers in similar cases, including the full power to rent, maintain and otherwise operate the Collateral
upon such terms as may be approved by the court, and shall apply the Rents in accordance with the provisions
of Section 2.1 hereof.

82 Tenancy at Will. In the event of a trustee's sale hereunder, if at the time of such sale Trustor
occupies the portion of the Coliateral so sold or any part thereof, Trustor shall immediately become the tenant
of the purchaser at such sale, which tenancy shall be a tenancy from day to day, terminable at the wili of either
tenant or landlord, at a reasonable rental per day based upon the value of the portion of the Collateral so
occupied, such rental to be due and payable daily to the purchaser. An action of forcible detainer shali lie if the
tenant holds over afler a demand in writing for possession of such Collateral.

8.3 Substitute Trustee. |n accordance with Section 57-1-22 of the Utah Code Ann., if, for any
reason, Beneficiary prefers to appeint a substitute Trustee hereunder, Beneficiary may, from time to time, by
written instrument, appeint one or more substilute Trustees, who shall succeed to all the estate, rights, powers,
and duties of the original Trustee named herein. Such appointment may be executed by any one acting in a
representative capacity, and such appointment shall be conclusively presumed to have been executed with
appropriate authority.

8.4 Indemnification of Trustee. Trustee shall not be liable for any act or omission or error of
judgment. Trustee may rely on any document believed by him in goed faith to be genuine. All money received
by Trustee shall, until used or applied as herein provided, be held in trust, but need not be segregated (except
to the extent required by law), and Trustee shall not be liable for interest thereon. Trustor hereby indemnifies
Trustee against all liability and expenses which he may incur in the performance of his duties hereunder,
except to the extent caused by Trustee’s gross negligence or willful misconduct.

8.5 Beneficiary's Right to Perform. Upon Trustor's failure to make any payment or perform any
act required by the Loan Documents, then at any time thereafter, and without notice to or demand upon Trustor
and without waiving or releasing any other right, remedy or recourse, Beneficiary may (but shall not be
obligated to} make such payment or perform such acts for the account of and at the expense of Trustor, and
shall have the right to enter the Collateral for such purpose and to take all such action thereon as it may deem
necessary or appropriate,

B.6 Reimbursement of Expenditure. if Beneficiary shall expend any money chargeable to Trustor
or subject to reimbursement by Trustor under the terms of the Loan Documents, Trustor will repay the same to
Beneficiary immediately at the place where the Note is payable, together with interest thereon at the highest
rate permitted by applicable law from and after the date of each such expenditure by Beneficiary.

8.7 Other. Beneficiary may exercise any and all other rights, remedies and recourses granted
under the Loan Documents now or hereafter existing in equity or at law for the protection and preservation of
the Collateral. The repayment of any amounts expended by Beneficiary for the account of Trustor hereunder
shall be secured by this Deed of Trust as part of the Indebtedness.

88 Remedies Cumulative, Congurrent and MNonexclusive. Beneficiary shaill have all rights,
remedies and recourses granted in the Loan Documents and available at law or equity (including, without
limitation, those granted by the Code and applicable to the Collateral, or any portion thereof) and same (a) shall
be cumulative and concurrent, (b} may be pursued separately, successively or concurrently against Trustor or
others obligated for the Indebtedness, or any part thereof or against any one or more of them, or against the
Collateral, at the sole discretion of Beneficiary, (c) may be exercised as often as occasion therefor shall arise, it
being agreed by Trustor that the exercise or failure to exercise any of same shall in no event be construed as a
waiver or release thereof or of any other right, remedy or recourse, and (d) are intended to be, and shall be,

nonexclusive,
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8.9 Rights and Remedies of Sureties. Trustor waives any right or remedy which Trustor may have
or be able to assert pertaining to the rights and remedies of sureties.

ARTICLE 9
HAZARDOUS MATERIALS

8.1 Trustor's Warranties. Trustor hereby represents and warrants that, other than what has been
disclosed by Trustor to Beneficiary in writing, fo the best of Trustor's knowledge, no hazardous waste (as
defined in 42 U.5.C. §6901, et seq.} or hazardous substance (as defined in 42 U.S.C. §9601, et seq.), or other
prohibited materials (together "Hazardous Materials"} are now located on the Coilateral and that neither Trustor
nor, to the best of Trustor's knowledge, any other person has ever caused or permitted any Hazardous
Materials to be placed, held, located or disposed of on, under or at the Collateral or any part thereof. To the
best of Trustor's knowledge, no part of the Collateral has ever been used as a manufacturing, storage or dump
site for Hazardous Materials, nor is any part of the Collateral affected by any Hazardous Materials {"Hazardous
Materiafs Contamination"). To the best of Trustor's knowledge and belief, no property adjoining the Collateral
has ever been used as a manufacturing, storage or dump site for Hazardous Materials nor is any other property
adjoining the Collateral affected by Hazardous Malerials Contamination.

9.2 Trustor's Covenants. Trustor agrees (a) to give notice to Beneficiary immediately upon
Trustor's acquiring knowledge of the presence of any Hazardous Materials on the Collateral or of any
Hazardous Materials Contamination with a full description thereof; (b) to promptly comply with any
governmental requirement requiring the removal, treatment or disposal of such Hazardous Materials or
Hazardous Materials Contaminalion and provide Beneficiary with satisfactory evidence of such compliance: (¢)
to provide Beneficiary, within thirty (30) days after demand by Beneficiary, with a bond, letter of credit or similar
financial assurance evidencing to Beneficiary's satisfaction that the necessary funds are available to pay the
cost of removing, treating and disposing of such Hazardous Materials or Hazardous Materials Contamination
and discharging any assessments which may be established on the Collateral as a result thereof; (d) upon the
Beneficiary's reasonable request (based on Beneficiary's reasonable belief of the need therefor), at any time
and from time to time during the existence of this Deed of Trust, lo provide at Truslor's sole expense an
inspection or audit of the Collateral from an engineering or consulting firm approved by the Beneficiary,
indicating the presence or absence of hazardous substances and solid wastes on the Collateral. In addition,
Trustor hereby authorizes Beneficiary, any praspeclive bidder at any foreclosure sale and their respective
officers, directors, agents, employees, confractors and consultants to enter upon all or any portion of the
Collateral at any time and from time to time (including without limitation, following the occurrence of a default)
for the purpose of conducting such tests, inspections, inquiries, examinations, studies, analyses, samples,
surveys and other information-gathering activities (collectively, "Tests and Studies™) with respect to the
Collateral as any of them may from time to time deem necessary or appropriate, including without limitation,
any tests or studies necessary to determine the presence or existence of asbestos or ashestos ccntaining
materials as provided below. Trustor covenants and agrees o cooperate fully with such parties in their efforts
to conduct the Tests and Studies and further covenants and agrees 1o make available to such parties such
portions of the Collateral as any of them may designate. The results of all Tests and Studies shall be and at ali
times remain the property of such parties and under no circumstances shall any such party have any duty
whatsoever fo disclose or otherwise make avaifable 1o Trustor or any other party such results or any other
information obtained by them in connection with such Tests and Studies. Notwithstanding the foregoing
provisions of this Paragraph, Beneficiary reserves the right to make available, and Trustor expressly authorizes
Beneficiary to provide, to any party (including any governmental agency or autherity and any prospective bidder
al any foreclosure sale of the Collateral) any and all information that Beneficiary may have with respect 1o the
Collateral, whether provided by Trustor or any other party or obtained as a result of any Tesls and Studies.
Trustor consents to Beneficiary notifying any party (either as parl of a notice of sale or otherwise) of the
availability of any or all of the Tests and Studies and the information contained therein. Trustor acknowledges
that Beneficiary cannot control or otherwise assure the truthfulness or accuracy of the Tests and Studies, and
that the release of Tests and Studies, or any information contained therein, to prospective bidders at any
foreclosure sale may have a material and adverse effect on the amount that a party may bid at such sale.
Trustor agrees that Beneficiary shall have no liability whatsoever as a result of delivering any or all of the Tests
and Studies or any information contained therein to any third party, and Trustor hereby releases, remises and
forever discharges Beneficiary from any and all claims, damages or causes of action arising out of, connected
with or incidental to the Tests and Studies or the delivery thereof to any person or entity; {e) that it will not
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install in the Collateral, nor permit to be installed in the Collateral, asbestos, material containing asbestos which
is or may become friable or material containing asbestos deemed hazardous by any applicable environmental
law, and that, if any such asbestos or material containing asbesios exists in or on the Collaleral, whether
installed by Trustor or others, Trustor will remove the same (or if removal is prohibited by law, will take
whatever action is required by law, including without [imitation implementing any required cperation and
maintenance program) promptly upon discovery at its sole expense. Upon the Beneficiary's reasonable
request, at any time and from time to time during the existence of this Deed of Trust, Trustor shall provide at
Trustor's sole expense an inspection or audit of the Collateral from an engineering or consulting firm approved
by the Beneficiary, indicating the presence or absence of asbestos or material containing asbestos on the
Collateral. If Trustor fails to provide the same after ten (10) days' notice, the Beneficiary may order same, and
Trustor grants to the Beneficiary and its agents, employees, contractors and consultants access to the
Collateral and a license (which is coupled with an interest and irrevocable while this Deed of Trust is in effect)
to perform inspections and tests.

9.3 Indemnification. Trustor shall defend, indemnify and hold harmiess Beneficiary and Trustee
from any and all liabilities (including strict liability), actions, demands, penaities, losses, costs or expenses
{(including, without limitation, reasonable attorneys' fees and remedial costs}, suits, costs of any settlement or
judgment and claims of any and every kind whatsocever which may now cr in the future (whether before or after
the release of this Deed of Trust) be paid, incurred or suffered by or asserted against, Beneficiary or Trustee by
any person or entity or governmental agency for, with respect to, or as a direct or indirect result of, the
presence on or under, or the escape, seepage, leakage, spillage, discharge, emission, discharging or release
from the Collateral of any Hazardous Materials or any Hazardous Materials Contamination or which arise out of
or result from the environmental condition of the Collateral or the applicability of any governmental requirement
relating to Hazardous Materials, exclusive of any Discharge or Release caused by Beneficiary following its
acquisition of the Collateral. The representations, covenants and warranties contained in this Article 9 shall
survive the release of this Deed of Trust.

9.4 Beneficiary's Right to Remove Hazardous Materials. Beneficiary shall have the right (but not
the obligation), without in any way limiting Beneficiary's other rights and remedies under this Deed of Trust, to

enter onto the Coliateral or o take such other actions as it deems necessary or advisable to clean up, remove,
resoive or minimize the impact of, or otherwise deal with, any Hazardous Materials or Hazardous Materials
Contamination on the Collateral following receipt of any notice from any person or entity asserting the
existence of any Hazardous Materials or Hazardous Materials Contamination pertaining to the Collateral. All
reasonahle costs and expenses paid or incurred by Beneficiary in the exercise of any such rights shall be
secured by this Deed of Trust and shall be payable by Trustor to Beneficiary upon demand.

DATED AND EFFECTIVE AS OF the date first set forth above,

TRUSTOR:

By:
Name: PatnckH
Title:  President

’.
/' '/,
L~
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STATE OF UTARH )
{ i ) 85,
COUNTY OF

2061 bThe p‘rf!%%ng mstrumrnt \W_anrkyrl?)wledged before me thlS [ r’l’){;a (?(hm(lt ﬂ

VICKIL FLEMING
J\ QUY( 1/{] Q\ NOTARY PUBLIC * STATE 0 ncf.HE
‘Nf)*TARY PUBLIC igronts v agorts o
a’ = f ¥ COMM. EXP. 02/25/2009
My commission expires: j;) ] Residing at:
RETURN TC: GUARANTY BANK

ATTN: HOMEBUILDER FINANCE GROUP
8333 DOUGLAS AVENUE, SECOND FLOOR
DALLAS, TEXAS 75225

STATE OF UTAH )
COUNTY OF )
The foregoing instrument was acknowledged before me this day of ,

200__ by , the
of ,a

NOTARY PUBLIC

My commission expires: Residing at:

RETURN TO: GUARANTY BANK
ATTN: HOMEBUILDER FINANCE GROUP
8333 DOUGLAS AVENUE, SECOND FLOOR
DALLAS, TEXAS 75225
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FHolmes Homes, LLC

Holmes Homes, Inc.

Loan Nos. 143-0100, 143-0300
“Daybreak” — Loan No. 143-1003

CONSTRUCTION DEED OF TRUST
(WITH SECURITY AGREEMENT, FIXTURE FILING AND
ASSIGNMENT OF RENTS AND LEASES)

EXHIBIT "A"
REAL PROPERTY DESCRIPTION

Exhibit "A" to Deed of Trust executed as of May 9, 2007, by HOLMES HOMES, INC., a Utah

corporation (“Trustor”) to MERIDIAN TITLE COMPANY ("Trustee") for the benefit of GUARANTY BANK, a
federal savings bank organized and existing under the laws of the United States, ("Beneficiary").

DESCRIPTION OF PROPERTY

LOTS 145, 146, 147, 148, 149, 257, 258 AND 259, KENNECOTT DAYBREAK SUBDIVISION, PLAT B,
ACCORDING TO THE PLAT THEREOF AS RECORDED IN THE OFFICE OF THE COUNTY RECORDER.

LOTS 208, 210, 211, 212, 213, 214, 215, 216, 217, 218, 218§, 220, 221, 222, 352, 406, 407, 408, 409, 410,
411, 412, 413, 414, 415, 416, 417, 418, 419, 420, 421, 422 AND 423, KENNECOTT DAYBREAK
SUBDIVISION, PLAT 7, ACCORDING TO THE PLAT THEREOF AS RECORDED IN THE OFFICE OF THE
COUNTY RECORDER.
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