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FOURTH AMENDMENT

TO

AMENDED AND RESTATED DECLARATION OF CONDOMINIUM

FOR

THE CONDOMINIUMS AT RED MOUNTAIN,
A CONDOMINIUM DEVELOPMENT

This FourthAmendment toAmended and RestatedDeclarationof Condominium forThe

Condominiums at Red Mountain, a Condominium Development ("Fourth Amendment") is

executedpursuantto theprovisionsof thatcertainDeclarationdescribedin Recital"B" below

and pursuantto the provisionsof the Utah Condominium Ownership Act (Title57, Chapter 8,

Utah Code Ann.), by Pivotal Mark II, L.L.C., an Arizona limited liabilitycompany

("Declarant").

RECITALS

A. The Condominiums atRed Mountain Owners Association,Inc.,a Utah nonprofit

corporation("Condominium Association")istheassociationof condominium unitowners atThe

Condominiums atRed Mountain situatedinWashington County, Utah ("Project")locatedon the

realpropertydescribedinExhibit"A" attachedheretoand incorporatedhereinby thisreference.

B. On February 11,2003, Declarantrecordedwith theofficeof theCounty Recorder

forWashington County, Stateof Utah (the"Recorder"),an Amended and RestatedDeclaration

of Condominium forThe VillasatRed Mountain, a Condominium Development, inBook 1521,

atPages 2439 through2517, with Recorder'sentrynumber 803265 ("Declaration")coveringthe

Project.In connectionwith therecordingof the Declaration,Declarantalsorecordeda Record

of Survey Map ("Map") forPhase 1 of the Projectwith the Recorder,a reduced copy of such

Map was attachedasExhibitD totheDeclaration.

C. On March 25, 2003, Declarantand theCondominium Associationrecordedwith

theRecorder a FirstAmendment toAmended and RestatedDeclarationof Condominium forThe

VillasatRed Mountain, a Condominium Development, inBook 1532,atPages 514 through522,

with Recorder'sentrynumber 810382 ("FirstAmendment"), exercisingDeclarant'sOption to

Expand theProjectand making certainotheramendments totheDeclaration.Inconnectionwith
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therecordingof theFirstAmendment, Declarantalsorecordeda supplementalRecord of Survey

Map forPhase IIoftheProjectwith theRecorder.

D. Declarant and the Condominium Association previously recorded with the

Recorder a Second Amendment toAmended and RestatedDeclarationof Condominium forThe

Condominiums at Red Mountain, a Condominium Development (f/k/aThe Villas at Red

Mountain) ("Second Amendment"), to change the name of the Projectfrom "The VillasatRed

Mountain, a Condominium Development" to "The Condominiums at Red Mountain, a

Condominium Development" and making certainother amendments to the Declaration. In

connectionwith the recordingof the Second Amendment, Declarantalsorecordedan amended

Map forPhases Iand IIof theProjectwith theRecorder.

E. The definitionof "Map" alsoincludesthe supplementalRecord of Survey Map
forPhase IIrecordedinaccordancewith Declarant'sexerciseof itsOption toExpand theProject
describedin RecitalC above, and the amended condominium platsforPhases I and IIof the

Projectas describedinRecitalD above.

F. Declarantand the Condominium Associationalsopreviouslyrecorded with the

Recorder a Third Amendment to Amended and RestatedDeclarationof Condominium forThe

Condominiums at Red Mountain, a Condominium Development (f/k/aThe Villasat Red

Mountain) ("ThirdAmendment"), making certainamendments totheDeclaration.

G. PursuanttoSection12.6oftheDeclaration,priortotheexpirationofthePeriodof

DeclarantControl,Declarantmay unilaterallyamend theDeclarationforany purpose,provided
thatsuch amendment shallnot materiallyadverselyaffectthe substantiverightsof any Owner,

and shallnot materiallyadverselyaffecttitleto any propertywithouttheconsentof theaffected

Owner.

H. As of thedateofthisFourthAmendment, thePeriodof DeclarantControlhas not

expired.

I. Declarant desiresto amend the Declarationto clarifycertainobligationsof

Declarantand the Condominium Associationrelatedtomaintenance of the Project,and tomake

certainother amendments to the Declaration,as set forth and described in this Fourth

Amendment.

NOW, THEREFORE, Declaranthereby amends theDeclarationasfollows:

1. Defined Terms and Statusof Recitals.Capitalizedterms used and not otherwise

definedin thisFourth Amendment shallhave the meaning or meanings given to them in the

Declaration.The Recitalssetforthabove shallconstitutea portionof the terms of thisFourth

Amendment.

2. Definitionof ResortQualityStandard. The followingSection2.40 definingthe

ResortQualityStandardishereby added totheDeclaration:

2.40 "ResortOualityStandard"means the standardsof construction,operation,

service,maintenance,repairand refurbishmentof the Projectwhich shallbe atthe level
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of serviceand qualityofa luxurycondominium and lodgingprojectand reasonablylikely
to protectand preservethe assetsthatcomprise the Projectand optimizethe long-term
valueoftheProjectover thelifeof theProjectasDeclarantshalldetermineinitssoleand

exclusivediscretionso long as ithas any Developmental Rightsunder thisDeclaration,

and thereafterthe owner of the Red Mountain Spa. The definitionof Resort Quality
Standardmay notbe amended withoutthepriorwrittenconsentofDeclarantso long as it

has any Developmental Rights under thisDeclaration,and thereafterthe owner of the

Red Mountain Spa.

3. Developmental Rights in Resort Ouality Standard. The followingSection 12.7

pertainingto Declarant'sauthorityto implement and enforcethe Resort Quality Standard is

hereby added totheDeclaration:

12.7 Resort Ouality Standard. So long as Declaranthas any Developmental

Rightsunder thisDeclaration,Declarant,and thereafterthe owner of the Red Mountain

Spa, hereby reservesthe rightto unilaterallypromulgate certainrules,guidelinesand

restrictionsregarding the appearance, design, maintenance, upkeep, decorating,

furnishingand cleanlinessof the Project,which rules,guidelinesand restrictionsshallbe

referredto as the"ResortQualityStandard." The ResortQualityStandardas applicable
toboth theoperationaland physicalcomponents of theProjectshallbe subjectto change

over time,as Declarant,or the owner of theRed Mountain Spa, determinesisnecessary
or desirable,in order to adapt to technology,general market conditions,consumer

preferences,trendsand standardsintheresortindustry.

4. Management Committee's OblicationsUnder Resort Quality Standard. The

followingSection14.5pertainingto the Management Committee's responsibilityto operatethe

ProjectinaccordancewiththeResortQualityStandardishereby added totheDeclaration:

14.5 ResortOualityStandard. The Management Committee shallprovide for

the repair,replacement,management and maintenance of the Common Areas and

Facilitiesand any Units thatitmay own or lease,or in the futuremay own or lease,in

accordancewith theResortQualityStandardso thatthe Projectwillreflecta high grade

of maintenance. In thisconnection,the Condominium Associationmay, subjectto any

applicableprovisions on Special Conunon Assessments, in the discretionof the

Management Committee, reconstruct,repair,replaceor refinishany Unit thatitmay own

or lease,or any improvement or portionthereofupon the Common Areas and Facilities,

and do all such other and furtheracts which the Management Committee deems

necessarytopreserveand protecttheUnitsitmay own or lease,or inthefuturemay own

or lease,and theCommon Areas and Facilitiesand thebeautythereof,inaccordancewith

theResortQualityStandardand thegeneralpurposesspecifiedinthisDeclaration.Each

Unit Owner agreestorepairand maintainitsUnit inthe same fashionas allotherUnits

are repairedand maintained in the Project in accordance with the Resort Quality

Standard. In the eventthatany such Unit should fallintoa stateof disrepairand in the

event thatthe Owner of such Unit should failto correctsuch conditionor stateof

disrepairpromptly following writtennotice from the Management Committee, the

Management Committee shallhave the right,atthe expense of the Owner and without
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liabilitytotheOwner fortrespassor otherwise,toentersaidUnit and corrector eliminate

saidstateof disrepair.

5. Trademarks and Goodwill. The followingArticle36, establishingrightsand

relatedprotectionsinTrademarks and goodwillishereby added totheDeclaration:

36. RESERVATION OF RIGHTS TO PROJECT NAME.

36.1 Trademarks. Declarantisthe owner of allrightsinthe "Condominiums at

Red Mountain," "Villasat Red Mountain," "Red Mountain" and "Red Mountain Spa"
names and trademarks,includingallrelatedtrademarks,tradenames, servicemarks,

designsand logos,includingthegoodwillassociatedtherewith("Trademarks"),including
but not limitedto allrightsin the Trademarks in connectionwith the Project,and any
variantor combinationof theTrademarks. NeithertheCondominium Associationnor the

Owners have any licenseto use or other interestin the Trademarks. In addition,

DeclarantreservestherighttoutilizetheTrademarks inconnectionwith otherDeclarant

or Declarantaffiliateprojectsinitssoleand exclusivediscretion.By acceptinga deed or

other instrumentof conveyance to a Unit in which thisDeclarationis deemed to be

incorporated,each Owner hereby agrees and acknowledges (i)the ownership of the

Trademarks in Declarant,(ii)alluse of the Trademarks in the Projectshallinureto the

benefitof and be on behalfof Declarant,(iii)nothing in thisDeclarationshallgive the

Condominium Associationor Owner any right,titleor interestin the Trademarks other

than thenon-exclusiverighttouse theTrademarks in accordancewith thisSection36.1,

and (iv)thegreatvalue of thegoodwillthatDeclaranthas developed in theTrademarks,
and hereby stipulatesthathe,she or itwilldo nothingtodamage such goodwill.

36.2 AssociationRights.Notwithstandingtheforegoingreservationof rightsby

Declarant,the Condominium Associationand Owners may identifythe Projectas "The

Condominiums at Red Mountain." The Condominium Associationmay use the term

"The Condominiums atRed Mountain" initsname fora periodof ten(10)yearsfrom the

recordingofthisDeclaration,with automaticconsecutivefive(5)year extensionsunless

Declarant,initssoleand exclusivediscretion,providesa written"TerminationNotice"to

theCondominium Association(which TerminationNotice shallbe deemed tobe noticeto

each Owner) thatitshallno longerbe permittedto use the "The Condominiums atRed

Mountain" mark to identifytheProjector theCondominium Association.Upon receipt
of a Termination Notice, the Condominium Association and each Owner shall

immediately take stepsto cease alluse of the Trademarks identifiedinthe Termination

Notice toidentifytheProject,and shallimmediatelytakethestepsnecessarytoceaseand

desistfrom using any and allTrademarks as soon as possibleas furtherdescribedinthe

TerminationNotice,but inany event,withinthree(3)months.

36.3 Compliance with Standards. The Condominium Associationshallcomply
with allstandardsand instructionsas Declarantmay reasonablyestablishwith respectto

the style,appearance and manner of use of the Trademarks. The Management
Committee shallpromptly notifyDeclarantof any unauthorizeduse of theTrademarks by

any thirdpartyand willconferwith Declarantabout appropriateaction.Declarantshall
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have the solerightto determinewhether any unauthorizeduse of the Trademarks isan

infringementand whether totakeany action.

36.4 Enforcement. The provisionsof thisArticle36 may be enforcedby any

remedy at law or equity,includingmandatory and/or prohibitoryinjunctions,and the

remedieshereunderarecumulativetoany otherrightsorremediesthatmay be grantedby
law. By acceptinga deed or otherinstrumentof conveyance to a Unit in which this

Declarationisdeemed to be incorporated,each Owner hereby agreesand acknowledges
that in the event of non-performance of any of the above described restrictions,

Declarant'sremedies at law shallbe deemed inadequateto enforce the terms of this

Article36. The failureof Declarantto exerciseany right,power or optiongrantedto it

under thisArticle36, or to insistupon strictcompliance with the terms hereofby the

Condominium Association,an Owner and any otherPerson shallnot constitutea waiver

of any term and/orconditionof thisprovisionwith respectto any otheror subsequent
breach thereof nor a waiver by such partyof itsrightsat any time thereafterto require
exact and strictcompliance with the terms and/or conditions set forth herein.

Notwithstandingany provisionof thisDeclarationto the contrary,thisArticle36 shall

not be amended without the priorwrittenconsent of Declarant,which consentmay be

withheld for any reason or no reason as Declarant shalldetermine in itssole and

exclusivediscretion.

6. Easement forSwimming Pool and RelatedFacilities.The followingSection23.8

pertainingtocertaineasement rightsintheswimming pool and relatedfacilitiesof theProjectis

hereby added totheDeclaration:

23.8 Easement for Swimming Pool and Related Facilities.Declaranthereby

reserves,on behalf of itself,itssuccessorsand assigns,and grants to any owners

association,or otherentity(the"Successor")owning allor partof any land withdrawn

pursuant to the Option to Contract set forthin Section 12.5 of thisDeclarationa

perpetual,nonexclusive easement over the Property for access to and use of the

swimming pool and relatedfacilities.Declaranthereby covenants,on behalfof itself,its

successorsand assigns,thatDeclarantor Successor shallpay itspro ratashare of the

costsof operationand maintenance of the swimming pool and relatedfacilitiesfrom the

date of recordingof thisFourth Amendment. The Declarant'sor Successor'spro rata

share shallbe based upon a fractionthe numerator of which is the number of units

expected to be developed by the Declarantor Successor on the Withdrawable Land,
which is28, and thedenominator of which is52,which isthe aggregatenumber of units

with rightsto use the swimming pool both in the Condominium Associationand the

Withdrawable Land. Declarantor Successor shallbe responsiblefor the same share

whether or not 28 unitsareactuallydeveloped intheWithdrawable Land. The Declarant

or Successor shallhave accessto review the books and recordsof the Condominium

Associationrelatedto thecostsof operationand maintenance of the swimming pool and

relatedfacilitiesinordertoconfirm itsappropriatepro ratashare.The easement granted

pursuanttothisSection23.8 shallbe appurtenanttoand run withtheWithdraw ableLand.

7. DeclarationRemains in Effect. This Fourth Amendment shallbe considered

supplementaltotheDeclaration,totheMap, totheFirstAmendment, totheSecond Amendment
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and to the Third Amendment, as allof the same may furtherbe amended. Except as expressly
amended by the foregoing,and notwithstandinganything containedin the Declarationto the

contrary,which provisions,if any, are hereby amended to be consistentwith this Fourth

Amendment, theDeclaration(aspreviouslyamended) and theMap shallremain in fullforceand

effectand shallnot be cancelled,suspended or otherwiseabrogated by the recordingof this

FourthAmendment. In theeventof any conflictor inconsistencybetween theprovisionsof this

FourthAmendment and theDeclaration,thisFourthAmendment shallcontrol.

8. Authority. Declarant hereby certifiesthatDeclarant may execute thisFourth

Amendment without the consent or signatureof any otherpartyor Owner pursuantto Section

12.6oftheDeclaration.

[Remainder ofpage intentionallyblank.]
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IN WITNESS WHEREOF, thisFourth Amendment ishereby executed this

day of Of Amby ,2008.

DECLARANT:

PIVOTAL MARK II,L.L.C.,
an Arizona limitedliabilitycompany

By: PivotalSpa I,L.L.C.,

Its:AdministrativeMember

By: PivotalGroup X, L.L.C.,

Its:AdministrativeMember

By: F. Francis Najafi, Trustee of the Najafi

Family Trust

Its:Admin' trativeMember

.FrancisNajafi, rustee

STATE OF ft ZoNA )
:ss.

COUNTY OF (Y)4tice A )

The foregoing instrument was acknowledged before me this 30 day of

embat ,2008, by F. FrancisNajafi,Trusteeof theNajatiTrustdated July30, 1996,the

AdministrativeMember of PivotalGroup X, L.L.C.,an Arizona limitedliabilitycompany, the

Managing Member of PivotalSpa I,L.L.C.,an Arizona limitedliabilitycompany, the Manager

of PivotalMark II,L.L.C.,an Arizona limitedliabilitycompany.

NO ARY PUBLIC

Re ding at: Thoen) x 4020/11&

My Commission expires:

OFFICIALSEAL

JACKIE A. REED

NorARYPueuC-STATEOFARIZONA

MARICOPA COUNTY

My Comm.EmphsJune15.
2011
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CONSENT, SUBORDINATION AND NONDISTURBANCE

COVENANT OF LIENHOLDER

The undersigned PIVOTAL DEBT FUND, L.L.C.,an Arizona limitedliabilitycompany

("Lienholder") as the beneficiaryunder that certainDeed of Trust, Assignment of Rents,

SecurityAgreement and FixtureFilingdated October 17,2003, between PivotalMark II,L.L.C.,

an Arizona limitedliabilitycompany, as trustor,and Lawyers Titleof Arizona, Inc.,as trustee,

for the benefitof Lienholder,recorded in the officialrecords of Washington County, Utah on

October 17,2003 in Book 1589, Page 2208, Entry No. 846146 ("Deed of Trust"),consentsto all

of the provisions contained in the attached Fourth Amendment to Amended and Restated

Declaration of Condominium for The Condominiums at Red Mountain, a Condominium

Development, and covenants and agrees that the lien of the Deed of Trust shallbe junior,

subordinateand subjectto said Fourth Amendment, and that any foreclosureof the Deed of

Trust,whether judiciallyor through the exerciseof power of sale,or the exerciseof any other

rightsand remedies thereunder shallnot terminateor otherwise adverselyaffectthe continuing

validityand enforceabilityof any of theterms and provisionsof the attachedFourth Amendment.

DATED this30 day of D&.edeg ,2008.

PIVOTAL DEBT FUND, L.L.C.,

an Arizona limitedliabilitycompany

B:

Name: R Ra n S Alga
Its: Ibombot

STATE OF ft Zoolk )
:ss.

COUNTY OF fl%t!co A )

On the A day of Decembek , 2008, personally appeared before me

E FA A nd r
/\/qA

E , who, being by me duly sworn, did say thathe/she is the

4 be of PivotalDebt Fund, L.L.C.,an Arizona limitedliabilitycompany.

OT Y PUBLIC

esi mg at: Phoeni sA /zone.

My Commission expires:
OFFICIALSEAL

-131' JACKIE A. REED
NOTARYPUBLIC-STATEOFARIZONA

MARICOPA COUNTY
My Comm.EmpiresJune15,2011
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Exhibit "A"

ProjectLegal Description

All of Units Ml, M2, M3 and M4 as establishedand describedin thatcertain

FinalPlatof The VillasatRed Mountain, Phase I,recordedJanuary 2, 2003, in

Book 1512, at Page 1910, InstrumentNo. 796847, in the officeof the County
Recorder for Washington County, Stateof Utah, as the same may be amended

from time totime;and allof UnitsNl, N2, N3, N4, 01, 02, OS, 04, Pl, P2, P3,

P4, Q1, Q2, Q3, Q4, R1, R2, R3, R4, Sl, S2, S3, S4,Tl, T2, T3, T4, Ul, U2, U3,

U4, Vl, V2, V3, V4, W1, W2, W3, W4, X1, X2, X3, X4, Y1, Y2, Y3 and Y4 as

establishedand describedin thatcertainFinalPlatof The Condominiums atRed

Mountain, Phase 2, Amended, recorded November 16, 2004, in Book 1688, at

Page 0183, InstrumentNo. 911209, in the officeof the County Recorder for

Washington County, Stateof Utah, as the same may be amended from time to

time;and theaccompanying Amended and RestatedDeclarationof Condominium

for The Villas at Red Mountain, a Condominium Development, recorded

February 11,2003, in Book 1521, at Page 2439, InstrumentNo. 803265, in the

officialrecordsof Washington County, Utah, as amended by thatcertainFirst

Amendment to Amended and Restated Declarationof Condominium for The

VillasatRed Mountain, a Condominium Development, recordedMarch 25,2003,
in Book 1532, at Page 514, InstrumentNo. 810382, in the officialrecordsof

Washington County, Utah, as such Declarationmay be furtheramended from

time to time,togetherwith the undivided fee ownership interestin the Common

Areas and Facilitiesappurtenantto saidUnits as setforthin saidCondominium

Declaration.
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Exhibit "B"

AssessorParcelNumbers

Condominiums atRed Mountain

Tax ParcelAssessor Numbers

1-CRMT-1- M1

1-CRMT-1- M2

1-CRMT-1- M3

1-CRMT-1- M4

I-CRMT-2- N1

I-CRMT-2- N2

I-CRMT-2- N3

I-CRMT-2- N4

I-CRMT-2- 01

I-CRMT-2- 02

I-CRMT-2- 03

1-CRMT-2- 04

1-CRMT-2- P1

1-CRMT-2- P2

1-CRMT-2- P3

1-CRMT-2- P4

1-CRMT-2- Qi

l-CRMT-2- Q2

1-CRMT-2- Q3

1-CRMT-2- Q4

I-CRMT-2- R1

1-CRMT-2- R2

1-CRMT-2- R3

1-CRMT-2- R4

1-CRMT-2- S1

1-CRMT-2- S2

1-CRMT-2- S3

I-CRMT-2- S4

I-CRMT-2- T1

I-CRMT-2- T2

I-CRMT-2- T3

I-CRMT-2- T4

I-CRMT-2- U1

I-CRMT-2- U2

1-CRMT-2- U3

1-CRMT-2- U4

1-CRMT-2- V1

1-CRMT-2- V2

1-CRMT-2- V3

1-CRMT-2- V4

I-CRMT-2- W1

1-CRMT-2- W2

1-CRMT-2- W3
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Condominiums atRed Mountain

Tax ParcelAssessor Numbers

1-CRMT-2- W4

1-CRMT-2- X1

1-CRMT-2- X2

1-CRMT-2- X3

1-CRMT-2- X4

1-CRMT-2- Y1

I-CRMT-2- Y2

I-CRMT-2- Y3

I-CRMT-2- Y4
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