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NOTICE: THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT RESULTS IN
YOUR SECURITY INTEREST INTHE COLLATERAL BECOMING SUBJECT TO AND OF LOWER PRIORITY
THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT dated /) p ,2016

("Agreement"),ismade and executedamong VickiK.DavisLivingTrustwhose address isc/oBonneville

RealtyManagement, 8522 South 1300 EAST, Ste.D108, Sandy, UT 84094 ("Landlord");Playa Del Sol
Tooele,LLC, a Utah limitedliabilitycompany; dba Costa Vida,whose address is1197 N. Main Street,
SuiteG, Tooele,UT 84074 ("Tenant");and Xceed FinancialFederalCreditUnion,Commercial Lending
Department,888 NorthNash Street,ElSegundo, CA 90245 ("Lender").

SUBORDINATED LEASE. Tenant,and Landlordexecuteda leasedatedFebruary5,2010 ofthe property
describedherein(the"Lease").The followinginformationisthesummary ofthebasictermsand conditionsofthe
Subordinatedlease.

REAL PROPERTY DESCRIPTION. The Lease covers1197 N. Main Street,SuiteG, Tooele,UT 84074 ofthe

followingdescribedrealproperty(the"RealProperty")locatedintheCityand CountyofTooele,StateofUtah.

See Exhibit"A",whichisattachedtothisAgreementand made a partofthisAgreement as iffullysetforth
herein.

SUPERIOR INDEBTEDNESS. Lenderhas extendedorhas agreedtoextendthefollowingdescribedfinancial
accommodationstoLandlord,securedbytheRealProperty(the"SuperiorIndebtedness"):

PromissoryNote dated /. ,2016 intheamount of$1,300,000executedby Landlordinfavor
ofLender.

LENDER'S LIEN. The SuperiorIndebtednessisorwillbe securedby theReal Propertyand evidencedby a

mortgage,deed of trust,or otherlieninstrument,dated /) 9/h , 2016, from Landlordto Lender (the
"Lender'sLien").As a conditiontothegrantingoftherequestedfinancialaccommodations,Lenderhas required
thattheLender'sLienbe and remainsuperiortotheSubordinatedLease and allofTenant'srightsintheReal

Property("LeaseRights").

REQUESTED FINANCIAL ACCOMMODATIONS. Landlordwants Lendertoprovidefinancialaccommodations
toLandlordintheform oftheSuperiorIndebtedness.Landlordand Tenanteach representand acknowledgeto
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LenderthatLandlordand Tenantwillbenefitas a resultofthesefinancialaccommodationsfrom Lenderto

Landlord,and Landlordand Tenant acknowledge receiptof valuableconsiderationforenteringintothis

Agreement.

IN EXCHANGE FOR GOOD AND VALUABLE CONSIDERATION, THE SUFFICIENCY AND RECEIPT OF
WHICH ARE HEREBY ACKNOWLEDGED, LENDER, LANDLORD, AND TENANT HEREBY AGREE AS
FOLLOWS:

SUBORDINATION. NotwithstandinganythingintheLease tothecontrary,thepartiesacknowledgeand agree
thattheLease and Lease Rightsareand shallbe subjectand subordinateinright,interestand lien,and forall

purposes,to Lender'sLien,and to allrenewals,modifications,consolidations,replacements,and extensions

thereof,and toanysubsequentlienoftheLenderwithwhichLender'sLienmay be spreadorconsolidated,tothe
fullextentoftheprincipalsum and allotheramountssecuredtherebyand interestthereon.Tenantwillnotcause
theLeasetobe subordinatedtoany interestsotherthanthoseheldby ormade forthebenefitofLender,and its
successorsand assigns,withoutthepriorwrittenconsentofLender.DuringthetermoftheLoan,Tenantagrees
nottoassign,mortgage,sublet,encumber,orotherwisetransferany orallofitsinterestundertheleasewithout
thepriorwrittenconsentofLender,whichshallnotbe unreasonablywithheld.

NON-DISTURBANCE. So longas the Lease isinfullforceand effectand Tenantisnotindefaultunderthe
Leasebeyondany applicablecureperiod,Lendershallnotname orjoinTenantas a defendantinany exerciseof
Lender'srightsand remediesarisingupon a defaultof the Loan under the Note and/orunder Lender'sLien
unlessapplicablelawrequiresTenanttobe made a partytheretoas a conditiontoproceedingagainstLandlord
orpursuingsuch rightsand remedies.Inthelattercase,Lendermay joinTenantas a defendantinsuch action

onlyforsuch purposeand nottoterminatetheLease or otherwiseadverselyaffectTenant'srightsunderthe
Lease orthisAgreement insuch action.IftheLease has notbeen terminated,then,when Lendersucceedsto
theinterestofLandlord,theLendershallnotterminateordisturbTenant'spossessionofTenant'spremisesunder
theLease,exceptinaccordancewiththetermsoftheLease and thisAgreement.

ATTORNMENT. IfLendershallsucceedtotheinterestoftheLandlordundertheLease,and theLease shallnot
have expiredorbeen terminatedinaccordancewiththetermsoftheLease orthisAgreement,Tenantshall,from
and aftersuch event,attornto Lender,allrightsand obligationsunderthe Lease to continueas thoughthe
interestof Landlordhad not terminated.Such attornmentshallbe effectiveand self-operativewithoutthe
executionofany furtherinstrumenton thepartofthe partieshereto.Tenant agrees,however,to executeand
deliveratanytimeand fromtimetotime,upon therequestofLender,any instrumentorcertificatewhich,inthe
solejudgmentofLender,may be necessaryorappropriateinany such foreclosureproceedingor otherwiseto
evidencesuchattornment.

NO LIABILITYFOR LENDER. Lenderintheeventofattornmentshallhave thesame remediesintheeventof

any defaultby Tenant(beyondany periodgivenTenanttocuresuch default)inthepayment ofannualbase rent
oradditionalrentorintheperformanceofany oftheterms,covenants,and conditionsoftheLease on Tenant's

partto be performedthatare availableto Landlordunderthe Lease.Tenant shallhave the same remedies

againstLenderforthe breachof an agreementcontainedinthe Lease thatTenant mighthave had against
LandlordifLenderhad notsucceededtotheinterestofLandlord.;provided,however,thatLendershallnotbe:

(A) Liableforany actoromissionoforany claimsagainstany priorlandlord,includingLandlord;or

(B) Subjectto any offsetsor defenseswhich Tenant mighthave againstany priorlandlord,including
Landlord;or

(C) Bound by any rentoradditionalrentwhichTenantmighthave paidformore thanthecurrentmonth to

any priorlandlord,includingLandlord;or

(D) Bound by any amendment ormodificationoftheLease,orwaiverofany ofitsterms,made withoutits

consent;or

(E) Liableforany sum thatany priorlandlord,includingLandlord,owed toTenant,includingwithoutlimitation

anysecuritydeposit,unlesstheamount owed was actuallydeliveredtoLender;or

(F) Bound by any surrender,cancellation,or terminationofthe Lease,inwhole or inpart,agreed upon
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betweenLandlordandTenant;or

(G) Liableforany constructionobligationofanypriorlandlord,includingLandlord;or

(H) Liableforany breachofrepresentationorwarrantyofanypriorlandlord,includingLandlord.

NEW LEASE. IfLendershallsucceedtotheinterestoftheLandlordundertheLease,upon thewrittenrequest
ofLendertoTenant,Tenantshallexecuteand delivertoLendera leaseofthe Real Propertyupon thesame
termsand conditionsastheLeasebetweenLandlordand Tenant,whichleaseshallcoverany unexpiredtermof
theLeaseexistingpriortosuchtransfer.

ACKNOWLEDGMENT AND AGREEMENT BY LANDLORD. Landlord,as landlordunder the Lease,
acknowledgesand agreesforitselfand itsheirs,successorsand assignstoeach ofthefollowing:

(A) ThisAgreement does notinany way releaseLandlordfrom itsobligationsto comply withtheterms,
provisions,conditions,covenants,agreements and clausesof the Note, Lender'sLien or any other
documentsexecutedinconnectionwiththeLoan.

(B) Intheeventofa defaultundertheNote,orany oftheotherdocumentsexecutedinconnectionwiththe

Loan,LandlordherebyconsentstoTenant'sattornmenttoLenderand,upon such event,Tenantshallpay all
rentand allothersums due undertheLeasetoLenderas providedintheLease.

MISCELLANEOUS PROVISIONS. The followingmiscellaneousprovisionsarea partofthisAgreement:

Amendments. ThisAgreementconstitutestheentireunderstandingand agreementofthepartiesas tothe
matterssetforthinthisAgreement. No alterationof or amendment tothisAgreement shallbe effective
unlessgiveninwritingand signedby thepartyorpartiessoughttobe chargedorbound by thealterationor
amendment.

Attomeys' Fees; Expenses. Ifany partyinstitutesany suitoractionto enforceany oftheterms ofthis

Agreement,theprevailingpartyshallbe entitledtorecoversuch sum as thecourtmay adjudgereasonable
as attorneys'feesand costsattrialand upon any appeal.Whether ornotany courtactionisinvolved,and to
the extentnot prohibitedby law,allreasonableexpenses Lender incursthatin Lender'sopinionare

necessaryatany timefortheprotectionofitsinterestortheenforcementofitsrightsshallbecome a partof
the Indebtednesspayableon demand and shallbear interestat the Note ratefrom the date of the

expenditureuntilrepaid.Expensescoveredby thisparagraphinclude,withoutlimitation,howeversubjectto

anylimitsunderapplicablelaw,Lender'sattorneys'feesand Lender'slegalexpenses,whetherornotthereis
a lawsuit,includingattorneys'feesand expensesforbankruptcyproceedings(includingeffortstomodifyor
vacateany automaticstayorinjunction),appeals,and any anticipatedpost-judgmentcollectionservices,the
costofsearchingrecords,obtainingtitlereports(includingforeclosurereports),surveyors'reports,and

appraisalfeesand titleinsurance,totheextentpermittedby applicablelaw. Landlordalsowillpay any court

costs,inadditiontoallothersums providedby law.

Authority.Any personwho signsthisAgreementon behalfofLandlordand Tenantrepresentsand warrants
thathe orshe has authoritytoexecutethisAgreement.

CaptionHeadings. CaptionheadingsinthisAgreementareforconveniencepurposesonlyand arenotto
be usedtointerpretordefinetheprovisionsofthisAgreement.

Counterparts.ThisAgreementmay be executedinmultiplecounterparts,each ofwhich,when so executed,
shallbe deemed an original,butallsuch counterparts,takentogether,shallconstituteone and thesame

Agreement.

Governing Law. With respectto proceduralmattersrelatedto the perfectionand enforcement of
Lender'srightsagainstthe Collateral,thisAgreement willbe govemed by federallaw applicableto
Lenderand totheextentnotpreempted by federallaw,the lawsoftheUtah.Inallotherrespects,this

Agreement willbe governed by federallaw applicableto Lender,and to theextentnot preempted by
federallaws,the laws of the Stateof Califomiawithout regardto itsconflictof law provisions.
However,ifthereisa questionaboutwhetherany provisionofthisAgreement isvalidor enforceable,
the provisionthatisquestionedwillbe govemed by whichever stateor federallaw would findthe
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provisiontobe validand enforceable.The loantransactionthatisevidencedby theNoteand this

Agreementhasbeenappliedfor,considered,approvedand made,and allnecessaryloan
documents

havebeenacceptedby LenderintheStateofCalifomia.

ChoiceofVenue.Ifthereisa lawsuit,LandlordagreesuponLender'srequesttosubmittothejurisdictionof

thecourtsofLosAngelesCounty,StateofCalifomia.

Notices.Any noticerequiredtobe givenunderthisAgreementshallbe giveninwriting,and,shallbe

effectivewhen actuallydelivered,when actuallyreceivedbytelefacsimile(unlessotherwiserequiredbylaw),

when depositedwitha nationallyrecognizedovernightcourier,orifmailed,when depositedintheUnited

Statesmail,asfirstclass,certifiedorregisteredmailpostageprepaid,directedtotheaddressesshownnear

thebeginningofthisAgreement.Any partymay changeitsaddressfornoticesunderthisAgreementby

givingformalwrittennoticetotheotherparties,specifyingthatthepurposeofthenoticeis
tochangethe

party'saddress.

No Waiverby Lender.Neitherpartyshallnotbe deemed tohavewaivedanyrightsunderthisAgreement

unlesssuchwaiverisgiveninwritingandsignedbya Party.No delayoromissiononthepartofa Partyin

exercisinganyrightshalloperateas a waiverofsuchrightoranyotherright.A waiverby a Partyofa

provisionofthisAgreementshallnotprejudiceorconstitutea waiverofa Party'srightotherwisetodemand

strictcompliancewiththatprovisionoranyotherprovisionofthisAgreement.No priorwaiverbya Party,nor

anycourseofdealingamong aParty,shallconstituteawaiverofanyofParty'srightsorofanyofLandlord's

and/orTenant'sobligationsastoanyfuturetransactions.WhenevertheconsentofLenderisrequiredunder

thisAgreement,thegrantingofsuchconsentby Lenderinany instanceshallnotconstitutecontinuing

consenttosubsequentinstanceswheresuchconsentisrequiredand inallcasessuchconsentmay
be

grantedorwithheldinthesolediscretionofLender.

Severability.IfacourtofcompetentjurisdictionfindsanyprovisionofthisAgreementtobeillegal,invalid,or

unenforceableastoanycircumstance,thatfindingshallnotmake theoffendingprovisionillegal,invalid,or

unenforceableastoanyothercircumstance.Iffeasible,theoffendingprovisionshallbe consideredmodified

sothatitbecomeslegal,validandenforceable.Iftheoffendingprovisioncannotbeso modified,itshallbe

considereddeletedfromthisAgreement.Unlessotherwiserequiredby law,theillegality,invalidity,or

unenforceabilityofanyprovisionofthisAgreementshallnotaffectthelegality,validityorenforceabilityofany

otherprovisionofthisAgreement.

Successors.ThisAgreementshallextendtoand bindtherespectiveheirs,personalrepresentatives,
successorsandassignsofthepartiestothisAgreement.

NOTICE: THIS AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON

YOUR REAL PROPERTY SECURITY TO OBTAiN A LOAN, A PORTION OF WHICH MAY BE EXPENDED

FOR OTHER PURPOSES THAN IMPROVEMENT OF THE LAND.

EACH PARTY TO THIS AGREEMENT ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF Tl;ilS

AGREEMENT, AND EACH PARTY AGREES TO ITSTERMS. THIS AGREEMENT ISDATED h 3(A ,

2016.

LANDLORD:

VickiK.DaTis LivingTrust,

By:
VickiK.Davis,TrusteeoftheVickiK.DavisLivingTrust
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LENDER:

XCEED FINANCIAL FEDERAL CREDIT UNION

X
AuthorizedOfficer

TENANT:

PLAYA DEL SOL TOOELE, LLC,a Utah limitedliabilitycompany

Au fficer

PrintName:

Title: ><_

SIGNATURES TO BE NOTARIZED INTHE STATE INWHICH THEY ARE SIGNED.
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ACKNOWLEDGMENT

A notarypublicorotherofficercompletingthis
certificateverifiesonlytheidentityoftheindividual
who signedthedocumenttowhichthiscertificateis
attached,and notthetruthfulness,accuracy,or
validityofthatdocument.

Stateof

Countyof )

On & beforeme, aff2

(insertnarr4and titleoftheofficer)

personallyappeared / /& ,
who provedtome on tihbasisofsatisfactoryevidenceto'beth person(s)whose name(s)is/are
subscribedtothewithininstrumentandacknowledgedtome thathe/she/theyexecutedthesame in
his/her/theirauthorizedcapacity(ies),andthatby his/her/theirsignature(s)on theinstrumentthe
person(s),ortheentityuponbehalfofwhichtheperson(s)acted,executedtheinstrument.

IcertifyunderPENALTY OF PERJURY underthelawsoftheStateof.Galifemiathattheforegoing
paragraphistrueand correct.

KATHRYN 8 ELLIOTT
WITNESS my handand officialseat

o74pyPUBUC-STATE0FUTAH

COMMISSloN#671111
,, COMM. EXP.10-28-2017

Signature al)
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ACKNOWLEDGMENT

A notarypublicorotherofficercompletingthis

certificateverifiesonlytheidentityofthe individual
who signedthedocument towhichthiscertificateis

attached,and notthetruthfulness,accuracy,or

validityofthatdocument.

StateofCalifornia

County of L&J // )

On beforeme,

(insertname and titleoftheofficer)

personallyappeared ,
who provedtome on thebasisofsatisfactoryevidencetobe theperson(s)whose name(#) is/aye
subscribedtothewithininstrumentand acknowledged tome that)ie/she/tbyexecutedthesame in

his/hgr/tl3dirauthorizedcapacity(ips),and thatby his/her/tbirsignature(s)on theinstrumentthe

person(g),ortheentityupon behalfofwhich theperson(s)acted,executedthe instrument.

Icertifyunder PENALTY OF PERJURY under thelawsofthe StateofCaliforniathattheforegoing
paragraphistrueand correct.

9
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WITNESS my hand and officialseal. osAng C n
z Commission# 2172195

Signature (Seal)
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ACKNOWLEDGMENT

A notarypublicorotherofficercompletingthis
certificateverifiesonlytheidentityoftheindividual
who signedthedocument towhich thiscertificateis

attached,and notthetruthfulness,accuracy,or

validityofthatdocument.

StateofN

County of , 7 )

On pp QO// Sefore me, /p / 6

(insertname and titleoftheofficer)

personallyappeared f>v...
who proved tome on thebasisofsatisfactoryevidencetobe theperson(s)whose name(s) is/are
subscribedtothewithininstrumentand acknowledged tome thathe/she/theyexecutedthesame in
his/her/theirauthorizedcapacity(ies),and thatby his/her/theirsignature(s)on theinstrumentthe

person(s),ortheentityupon behalfofwhich the person(s)acted,executed theinstrument.

Icertifyunder PENALTY OF PERJURY under thelawsoftheStateof attheforegoing
paragraph istrueand correct.

WITNESS my hand and officialseal.

.-_. .. AMBERWHEATLEYNotaryPublic.StateofUtahCommission#681177My CommissionExpiresSignatur Cm, (Seal) March01,2019
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EXHIBIT A

Allof Lot 4 of Tooele Landing,a SubdivisioninToole City,Tooele County, Utah, describedas

follows:

A partofthe Southwest Quarter of Section16,Township 3 South,Range 4 West, SaltLake Base

and Meridian,U.S.Survey:

Beginningata pointon the South Lineof Lot4 ofTooele Gateway Commercial Subdivision,as

amended, being1192.81feetSouth 8943'06" West alongthe SectionLine;1456.20 feetNorth

016'54" West; and 210.50 feet North 83 10'00"West 259.20 feet;thence North 8310'00"

West 188.74 feet;thence North 650'00" East259.20 feetto the South Lineof Lot 3 of said

Tooele Gateway Commercial Subdivision,as amended; thence South 8310'00" East188.74feet

alongsaidSouth Lineof Lots3 and 4 tothe pointof beginning.
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