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Attention:JeffStarkey

DEVELOPMENT AGREEMENT FOR ELIM VALLEY

THIS DEVELOPMENT AGREEMENT forElim Valley(the"Agreement")isenteredintoas of

the21stday ofDecember, 2006,by and among Elim ValleyPlanningand Development Company, LLC,

("Developer"),a Utah limitedliabilitycompany, and HurricaneCity,a municipal corporationand

politicalsubdivisionoftheStateofUtah ("City")(individuallya "Party"and collectivelythe"Parties").

RECITALS:

A. Developeristheowner of approximately2,300acresof realpropertylocatedwithinthe

municipalboundariesof Hurricane City,Washington County, Stateof Utah, as more particularly

describedinExhibit"A" (the"Property")attachedheretoand incorporatedherein.

B. Developer desiresand intendsto developthePropertyas a master-plannedcommunity

currentlyImown as Elim Valley(the"Project"or "Elim Valley")as generallydepictedon a preliminary

siteplan datedAugust 30, 2006 and preparedby Rosenberg Associates(the"PreliminarySitePlan")

attachedheretoasExhibit"B" and incorporatedherein.

C. On July 13,2006, aftera publichearing,theHurricaneCityPlanningCommission (the

"PlanningCommission") recommended an amendment totheHurricaneCityGeneralLand Use Plan(the

"General Land Use Plan"),incorporatingthe generaldevelopment of Elim Valley as proposed by

Developerasproposedby DeveloperinthePreliminarySitePlan.

D. On August 8, 2006, aftera publichearing,the Hurricane City Council (the"City

Council")grantedfinalapprovalforthe amendment to the HurricaneCity General Land Use Plan,

incorporatingthegeneraldevelopmentof Elim Valleyasproposedby DeveloperinthePreliminarySite

Plan.

E. On August 30, 2006, Developer filedwith City a complete application(Application#

2006-ZC-16) to rezone thePropertyfrom the currentRA-1 zone to the R-1-8 (PD) overlayzone (the

"PDO Zone") and approvethePreliminarySitePlantoenabledevelopmentoftheProject,allasprovided

inCity'sLand Use Ordinance(the"PDO Application").

F. On November 9,2006,City'sPlanningCommission recommended approvalofthePDO

Applicationsubjectto certainfindingsand conditionsas setforthin Exhibit"C", attachedheretoand

incorporatedherein,and forwardedthem toCity'sCityCouncilforconsideration.

G. On November 16,2006,City'sCityCouncilapprovedthePDO Application(the"PDO

Zone Approval")subjectto certainfindingsand conditionsas setforthin Exhibit"D", attachedhereto

and incorporatedherein,includingapprovalofthisAgreement.
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H. CityfindsthePDO Zone Approval and thePreliminarySitePlan (i)do notconflictwith

any applicablepolicyof City'sGeneralPlan;(ii)meet thespiritand intentof Section10-23-1of City's

Land Use Ordinance;(iii)willallowintegratedplanningand designof thePropertyand,on thewhole,

betterdevelopmentthanwould be possibleunder conventionalzoningregulations;(iv)meet applicable

use limitationsand otherrequirementsof theR-1-8 zone with which theplanned developmentoverlay

zone willbe combined;and (v)meet thedensitylimitationsoftheR-1-8zone.

I. Citybelieves,based upon Developer'srepresentations,thatDeveloperhas (i)sufficient

controloverthePropertyto ensuredevelopmentof theProjectwilloccuras approved;(ii)thefinancial

capabilitytocarryouttheProject;and (iii)thecapabilitytostartconstructionwithinone (1)yearoffinal

siteplanapprovalasrequiredby Section10-23-7(D)ofCity'sLand Use Ordinance.

J. Developer desiresto take allstepsnecessaryto finalizeapprovalof the Projectand

developtheProjectasprovidedinthisAgreement.

K. Each of the Partiesiswillingto enterintothisAgreement in orderto implement the

purposesand conditionsofboththePDO Zone Approvaland thePreliminarySitePlanfortheProjectand

to more fullysetforththecovenantsand commitments of each Party,while givingeffectto applicable

statelaw and City'sLand Use Ordinance.

L. Actingpursuantto itsauthorityunderUtah Code Annotated,## 10-9a-101,etseq.,and

afterallrequiredpublicnoticeand hearings,City,in itsexerciseof itslegislativediscretionhas

determinedthatenteringintothisAgreement furthersthepurposesof the(i)Utah MunicipalLand Use,

Development,and Management Act,(ii)City'sGeneralPlan,and (iii)City'sLand Use Ordinance.As a

resultof such determinationCity (i)has electedto approve the Projectin a manner resultingin

negotiation,consideration,and approvalof thisAgreement and (ii)has concludedthatthe terms and

conditionssetforthhereinservea publicpurposeand promote thehealth,safety,prosperity,security,and

generalwelfareoftheinhabitantsand taxpayersofCity.

AGREEMENT

NOW, THEREFORE, in considerationof theforegoingrecitalsand thecovenantshereafterset

forth,thesufficiencyofwhich thePartiesherebyac1mowledge,thePartiesagreeasfollows:

SECTION I. DEFINITIONS

Any term or phraseused in thisAgreement thathas itsfirstlettercapitalizedshallhave that

meaning givento itby City'sLand Use Ordinanceineffecton thedateof theApplicationforthePDO

Zone or,ifdifferent,by thisAgreement, as the case may be. Certainsuch terms and phrasesare

referencedbelow;othersaredefinedwhere theyappearinthetextofthisAgreement.
1.1 "Ash Creek SSD" means theAsh Creek SpecialServiceDistrict,a body politiccreated

forthepurposeofprovidingsewer and wastewaterremoval and treatmenttotheHurricaneValleyBasin

Area,which includestheProject.

1.2 "City'sStandards and SpecificationsforPublicImprovements" means thestandards

and specificationsthatCityusesforconstructionofpublicimprovements.

1.3 "Commercial Uses" means neighborhood convenience,sales,and othercommercial

uses,includingpedestrianorientedcommercialuses,locatedasshown on thePreliminarySitePlan.
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1.4 "Culinary Water Master Plan" means a comprehensiveplantoprovideculinarywater

withintheProjectasapprovedby City.

1.5 "Density"means thenumber ofdwellingunitsperacreas shown on thePreliminarySite

Planand asauthorizedunderthisAgreement.

1.6 "Density Transfer" means the abilityof Developer to transferdensitiesfrom areas

withintheProjecttootherareaswithintheProjectincludingtransferringsuch densitiesfrom one typeof

use to anothertype of use,forexample,and not by way of limitation,transferringdensityfrom Multi-

FamilyUses toSingle-FamilyUses asprovidedinParagraph2.4.5ofthisAgreement.

1.7 "Design Guidelines"means thedesignstandardsand guidelines(includingthelandscape

plan)adoptedby Developer,asmay be amended from timetotime,applicabletotheProject.

1.8 "Developer" means Elim Valley Planningand Development Company, LLC, a Utah

limitedliabilitycompany, or itsapproved replacementdeveloper,assignsand successorsin interest,

whetherinwhole orinpart.

1.9 "Development Activity"means any constructionor expansionof a building,structure,

or use,any change in use of a buildingor structure,or any changes in the use of land thatcreates

additionaldemand and need forpublicfacilities.

1.10 "Development Guidelines"means collectively,the (a)Design Guidelines;(b)Master

Declaration(anddeclarationsdevelopedand recordedagainstindividualPhases);CulinaryWater Master

Plan;Secondary Water Plan;SanitarySewer Master Plan;Storm Water and Drainage ControlMaster

Plan;and City'sStandardsand SpecificationsforPublicImprovements.

1.11 "Development Phase" means a separatelydevelopedportionof theProjectforwhich a

SitePlan and one (1)or more correspondingsubdivisionapplicationsisfiledwith City and thereafter

approvedby City.

1.12 "DixieREA" means DixieEscalanteRuralElectricalAssociation,which is,totheextent

DixieREA hasbeen franchisedand permittedtoprovidepower by HurricaneCitywithinHurricaneCity

boundaries,one oftheelectricalpower providerstosome oftheareawhere theProjectislocated,asmore

particularlydescribedpursuanttofranchiseorotheragreementbetween theCityand DixieREA.

1.13 "Final Plat" means a finalsubdivisionplatof property,locatedwithinan approved

Development Phase,which isapprovedby City'sgoverningbody and isrecordedintheOfficialRecords

inOfficeoftheRecorderofWashington County,StateofUtah.

1.14 "Golf Course" means thatcertaingolfcoursetobe constructedas generallydepictedon

thePreliminarySitePlan.

1.15 "Land Use Application"means any applicationfor development withinthe Project

submittedtoCityby Developerorany otherpersonsubsequenttotheexecutionofthisAgreement.

1.16 "Land Use Ordinance" means Title10 oftheHurricaneCityCode.

1.17 "Master Association"means theElim ValleyMasterAssociation,Inc.,a Utah nonprofit

corporation,itssuccessorsorassigns.
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1.18 "Master Declaration"means thatcertainMaster Declarationof Covenants,Conditions

and Restrictionsand ReservationofEasements fortheElim ValleyProjectand which isrecordedagainst

portionsofthePropertycorrespondingtoan approvedDevelopment Phase (asdistinguishedfrom various

Phase or Neighborhood Declarations,which willbe createdand recordedwith individualphases and

subdivisionplatsthroughouttheProject).

1.19 "Multi-Family Uses" means allpermittedresidentialuses shown on Table 10-13-1of

City'sLand Use Ordinance,excludingSingle-FamilyUses.

1.20 "Ordinances" means theHurricaneCityMunicipalOrdinances,includingCity'sLand

Use Ordinance.

1.21 "Planning Commission" means theHurricaneCityPlanningCommission.

1.22 "PDO Zone Approval" means City'sapprovalof the PreliminarySitePlan and zone

change request(Application# 2006-ZC-16) fortheProjecton November 16,2006,which was subjectto

certainfindingsand conditionssetforthinExhibit"D".

1.23 "PreliminarySitePlan" means theconceptualsiteplanmap attachedheretoas Exhibit

"B", and approvedby theHurricaneCityCouncilon November 16,2006 as partof Developer'sPDO

Application(Application#2006-ZC-16).

1.24 "Project" means the improvement and development of the Projectpursuantto this

Agreement,theDevelopment Guidelines,and City'sOrdinancesas generallydepictedon thePreliminary

SitePlan.

1.25 "Project Improvements" means, with respectto the Project,siteimprovements and

facilitiesthatareplannedand designedtoprovideservicefordevelopmentresultingfrom Development

Activityand necessaryfortheuse and convenienceof theoccupantsor usersof developmentresulting

from Development Activity."ProjectImprovements"doesnotmean System Improvements.

1.26 "ProportionateShare" means thecostofpublicfacilityimprovements thatareroughly

proportionateand reasonablyrelatedtotheservicedemands and needsofany Development Activity.

1.27 "SanitarySewer Master Plan" means a comprehensiveplantoprovidesanitarysewer

withintheProjectasapprovedby theAsh Creek SSD.

1.28 "Single-FamilyUses" means allpermittedsingle-familyresidentialusesshown on Table

10-13-1ofCity'sLand Use Ordinance,excludingMulti-FamilyUses.

1.29 "SitePlan" means a siteplansubmittedfora Development Phase asprovidedinSections

10-7-10and 10-23-7DofCity'sLand Use Ordinance.

1.30 "Storm Water and Drainage Control Master Plan" means a comprehensiveplan

approvedby theCitytoprovidestormwaterand drainagecontrolwithintheProject.

1.31 "SWPPP Permit" means an approvedstormwaterpollutionpreventionplan.
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1.32 "System Improvements" means existingpublicfacilitiesowned and/oroperatedby the

Cityof Hurricanethataredesignedto provideservicesto serviceareaswithinthecommunity atlarge;

and futurepublicfacilitiesidentifiedin a capitalfacilitiesplanthatareintendedto provideservicesto

serviceareas within the community at large. "System Improvements" does not mean Project

Improvements.

1.33 "CivicBuildingSite"means a parcelor lotof ground reservedforfuturespaceswhere

peoplegatherforcommunication or culture,an importantelementin strongcommunities. Typicalcivic

uses includebut arenot limitedto schools,churches,localgovernment buildings,emergency service

buildings,community centers,pavilions,libraries,post offices,servicegroup buildings,neighborhood

recreationcenters,etc.

SECTION II.PLANNED DEVELOPMENT OVERLAY

2.1 Designationas a Planned Development. In compliancewiththerequirementsofUtah

Code Ann. ( 10-9a-501et seq.,applicableprovisionsof City'sLand Use Ordinance,and followinga

publichearingon November 16,2006,City,pursuanttoitslegislativeauthority,approvedthePDO Zone

and thePreliminarySitePlan. Cityagreesdevelopmentof theProjectmay proceedas providedinthis

Agreement and aclmowledgesthePreliminarySitePlanand Design GuidelinesareconsistentwithCity's

Land Use Ordinance and General Plan. Developer ac1mowledges thatdevelopment of the Projectis

subjecttoallnormally-applicableCityprocessesassetforthinParagraph2.2and thefollowing:

2.1.1 Design Guidelines;

2.1.2 MasterDeclaration(andvariousPhaseorNeighborhood Declarations,which will

be createdand recordedwitheachdevelopmentphasethroughouttheProject);

2.1.3 CulinaryWater MasterPlan;

2.1.4 SanitarySewer MasterPlan;

2.1.5 Storm Water and DrainageControlMasterPlan;and

2.1.6 City'sStandardsand SpecificationsforPublicImprovements.

2.2. ApplicableLaws and Regulations.ExceptasotherwisesetforthinthisAgreement,all

developmentand improvements of any sort,on-siteor off-site,relatingto theProjectshallcomply with

City'sOrdinances,regulations,requirements,and proceduresestablishedby and forCity.

2.2.1 PDO Approval. The PDO Zone and the PreliminarySitePlan shallnot be

affectedby any inconsistentor contrarymoratorium,ordinance,resolution,ruleorregulationenactedby

City thatprohibitsor regulatesthe totalnumber of residentialdwellingunits,land uses,and site

improvementsshown on thePreliminarySitePlan.

2.2.2 Local Roads. Cityacknowledgesand agreesithas approved thecrosssection

designof certainlocalroadsin theProjectas more particularlydescribedon the "Road Cross Section

Designs"attachedheretoas Exhibit"F". Such roadsshallbe constructedaccordingto City'sStandards
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and SpecificationsforPublicImprovements exceptasotherwiseprovidedinExhibit"F",which refersto

roadcrosssectiondesignsperthisAgreement.

2.2.3 Land Use Applications.Except as otherwiseprovidedinParagraphs2.2.1and

2.2.2above, any Land Use Applicationmade subsequentto the executionof thisAgreement shall

conform to applicableprovisionsof the of City'sLand Use Ordinance in effectwhen a complete

applicationissubmitted,ortotheextentapprovedwitheach Development Phase and/orsubdivisionplat

submittal.

2.2.4 BuildingPermits. Any personor entityapplyingfora buildingpermitwithin

theProjectshallbe subjectto thebuilding,electrical,mechanical,plumbing,firecodes and otherCity

ordinancesrelatingtotheconstructionofany structureineffectwhen suchpersonorentityfileswithCity

a completeapplicationforsuchbuildingpermit.

2.2.5 Later Enacted Stateor FederalLaw. The rightsand obligationsoftheParties

underthisAgreement shallbe subjecttolaterenactedStateand Federallaws and regulations,totheextent

applicabletotheProject.

2.3 Design Guidelines.Developermay establishDesign Guidelinesforeach Development

Phase,and ifestablished,shallprovidea copy of theguidelinesto Citywhen a SitePlan applicationis

submittedto City for approvalof such phase. Developer and Master Associationshallbe solely

responsibleto enforcethe Design Guidelinesto the extentsuch guidelinesexceed City Ordinance

requirements.Nevertheless,asa courtesytoDeveloperand theMasterAssociation,City,priortoissuing

any buildingpermitforpropertywithintheProject,may requestthebuildingpermitapplicanttoproduce
a letterfrom Developeror theMaster Associationindicatingthebuildingplanswhich arethesubjectof

thepermitapplicationhave been approvedby DeveloperortheMasterAssociation.

2.4 Zoning. The zoningfortheProjectshallbe theR-1-8 (PDO) zone which shallbe shown

on City'szoningmap. The followingdevelopmentstandardsshallapplytotheProject:

2.4.1 Maximum Development Area. The entireareaoftheProjectshallbe contained

withinthelanddescribedon Exhibit"A". NotwithstandingthisParagraph2.4.1,thePartiesacknowledge
thattheowners ofotherlandadjacenttoor surroundedby thePropertymay requesttobe includedinthe

Projectata laterdate. Such requestsshallbe made pursuantto City'sthen applicableOrdinancesand

consideredinCity'susualcourseofsuchbusiness.Any change inthemaximum developmentareaofthe

Projectshallbe accomplishedonlypursuantto City'sthen-applicableOrdinancesand an amendment to

thisAgreement asprovidedinParagraph6.29herein.

2.4.2 ResidentialDensity. The totalresidentialdensitypermittedwithintheProject
shallnot exceed the base densitylevelof eight,thousand sixhundred eighty-nine(8,689)residential

dwellingunits;provided,however,thata densitybonus may be authorizedpursuanttoa finalsiteplanas

setforthinSection10-23-8C2of City'sLand Use Ordinanceineffectwhen thisAgreement isexecuted.

As shown on thePreliminarySitePlan,residentialdwellingunitsaredispersedthroughouttheProjectat

varying densities,which may be modified pursuantto the Density Transferprovisionset forthin

Paragraph2.4.5of thisAgreement. The finaldensityidentifiedforeach Development Phase isnot yet

specificallyauthorizedby thisAgreement and thePartiesacknowledge thatthedensityallowedineach

Development Phase willbe determinedupon review and approval of a SitePlan for each such

Development Phase.
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2.4.3 Commercial Density. In Developer'ssolediscretion,theProjectmay include

up tothreemillion(3,000,000)squarefeetofgrossfloorareaofCommercial Uses inthelocationsshown

on thePreliminarySitePlan.The particularusesallowedwithintheselocationsshallbe determinedupon

submissionand approvalofa SitePlanforsuchcommercialdevelopmentsubjecttoapplicableprovisions

ofCity'sLand Use Ordinanceexceptasotherwiseprovidedby thisAgreement.

2.4.4 Phasing. City acknowledges thatDeveloper intendsto submit multipleLand

Use Applicationsfrom time totime,inDeveloper'ssolediscretion,to developand/orconstructportions

of theProjectinDevelopment Phases. However, tocoordinateCity-providedservicesand facilitiesand

servicesand facilitiesprovidedby otherpublicagencieswiththedemand forpublicservicesand facilities

generatedby usesand activitieswithintheProject,developmentsequencingof theProjectshallprovide

for the logicalextension,as reasonablydeterminedby City,of allrequiredinfrastructureand the

provisionof allreasonablyrelatedmunicipal services,includingbut not limitedto,adequate fire

protectionand necessaryingressand egress.

2.4.5 DensityTransfers.Developer'stransferofdensityunitsfrom one Development

Phase or more tootherswithintheProjectshallbe approvedprovidedthat(a)thetotaldensitydoesnot

exceedthedensityauthorizedfortheProject;(b)theproposedtransferdoesnotassignany densitytopark

or open spacesshown on thePreliminarySitePlan;(c)any compatibilitystandardsforuseson adjoining

parcelsas setforthin City'Land Use Ordinance are satisfied;and (d)infrastructureissufficientand

availableto meet the demands createdby such transfer,as reasonablydeterminedby City. Density

transfersshallbe initiatedby noticetoCityfrom Developerwhich describestheDevelopment Phase from

which densityistobe transferred,describestheDevelopment Phase towhich densityistobe transferred

and summarizestheimpactof such transferon infrastructureimprovements. The DensityTransfershall

be consideredapprovedand completewhen a subdivisionapplicationsubmittedby Developer,including

theextensionorexpansionofrequiredinfrastructureimprovements,isapprovedby City.

2.4.6 Development Applications.Each residentialdevelopmentapplicationsubmitted

by Developerand/oritsassigneeswho have purchasedportionsoftheProjectshall,inadditiontothose

itemsrequiredby City'sLand Use Ordinance,or any otherCityOrdinance,includea statementof (a)the

totalnumber ofresidentialdwellingunitsallowedintheProjectunderthisAgreement;(b)thecumulative

totalnumber ofresidentialdwellingunitspreviouslyapprovedforallofthepropertieswithintheProject
from thedateof approvalof thisAgreement to thedateof theapplication;(c)thenumber of dwelling
unitsand densitiesforwhich a permitissoughtundertheparticularDevelopment Phase application;and

(d) the balance of residentialdwellingunitsremaining allowableto the Project. Each commercial

developmentapplicationsubmittedby Developerand/oritsassigneeswho have purchasedportionsofthe

Projectshallinclude,inadditiontothoseitemsrequiredby City'sLand Use Ordinance,orany otherCity

Ordinance,a statementof (a)thetotalnumber of squarefeetof grossfloorareaof Commercial Uses

referencedin thisAgreement; (b)the cumulativetotalnumber of square feetof grossfloorarea of

Commercial Uses previouslyapproved for allof the propertieswithinthe Projectfrom the date of

approvalofthisAgreement tothedateoftheapplication;(c)thenumber of squarefeetofgrossfloorarea

of Commercial Uses forwhich a permitissoughtunder theparticularDevelopment Phase application;
and (d)the balanceof squarefootageremainingforCommercial Uses compared to the totalamount

permittedunderthisAgreement.

2.5 Recordation ofFirstFinalPlat.DevelopershallrecordtheapprovedFinalPlatforthe

firstDevelopment Phase withinone (1)yearof SitePlan approvalasrequiredby Section10-7-10(J)of

City'sLand Use Ordinance,subjecttoany extensionauthorizedpursuanttoSection10-7-3(I)thereof.

SECTION IH. GENERAL RIGHTS AND RESPONSIBILITIES
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3.1 General Rightsand ResponsibilitiesofDeveloper.

3.1.1 ConditionsofApproval and Impact Fees. With respecttothedevelopmentof

theProject,Developeracceptsand agreestocomply withtheplanexamination,buildingand similarfees

(excludingimpactand connectionfees)of Citycurrentlyin effect,or as amended, and Cityagreesand

representsthatany such feeschedulewillbe applieduniformlywithinCityor any serviceareaofCity,as

applicable.Developer acknowledges the Projectrequiresinfrastructuresupportedby impact and

connectionfees and finds such fees to be a reasonablemonetary expressionof public facility

improvements requiredto supporttheProject.Developer agreesnot to challenge,contest,or bringa

judicialactionseekingtoavoidpayment of or to seekreimbursementforsuch fees,so longas such fees

comply with Utah law,areapplieduniformlywithinCityor servicearea,as applicable,and Developer

receivesallcreditsand offsetsagainstsuchfeesasprovidedinParagraphs3.2.2,3.2.3,and 3.2.4below or

a Reimbursement Agreement.

3.1.2 Reliance. City acknowledges thatDeveloper isrelyingon the executionand

continuingvalidityof thisAgreement and City'sfaithfulperformanceof City'sobligationsunder this

Agreement inDeveloper'sexistingand continuedexpenditureof substantialfundsinconnectionwiththe

Project.Developer acknowledgesthatCityisrelyingon the executionand continuingvalidityof this

Agreement and Developer'sfaithfulperformanceofitsobligationsunderthisAgreement incontinuingto

performtheobligationsofCityhereunder.

3.1.3 Vested Rights Granted by Approval of the PDO and Project.To thefullest

extentpermissibleunderthelaw,thisAgreement grantsand vestsinDeveloper
-allrights,consistentwith

the PDO Zone Approval,the PreliminarySitePlan,and City'sLand Use Ordinance,to developthe

ProjectaccordingtothePreliminarySitePlan underapplicablelaw as providedinParagraph2.2of this

Agreement. The Partiesintendthattherightsgrantedto Developerand theentitlementsfortheProject

underthisAgreement areboth contractualand providedunderthecommon law conceptofvestedrights.

Itis expresslyunderstoodby City thatDeveloper may assignallor portionsof itsrightsunder this

Agreement and thePDO Zone Approvalprovidedsuch assigneesagreetobe bound by thetermsof this

Agreement asprovidedinParagraph5.2,below.

3.1.4 Statement Regarding "Compelling, CountervailingPublic Interests".City

and Developer,acknowledge they are familiarwith the "compelling,countervailingpublicinterest"

exceptiontothedoctrineof vestedrightsintheStateofUtah. Cityacknowledgesthatas of thedateof

thisAgreement, to thebestof itsknowledge,informationand belief,Cityispresentlyunaware of any

materialfactsunder which a desireof Cityto modify Developer'srightsunder thisAgreement or the

PreliminarySitePlan would be justifiedby a "compelling,countervailingpublicinterest."City shall

immediatelynotifyDeveloper ifany such factscome to City'sattentionafterthe executionof this

Agreement,and shalltakeallreasonablestepstomaintainDeveloper'svestedrightsas setforthinthis

Agreement orthePreliminarySitePlan.

3.1.5 ConstructionMitigation.Developershallprovidethefollowingmeasures,all

tothereasonablesatisfactionofCity'sEngineer,tomitigatetheimpactofconstructionwithintheProject.

Developer shallalso adhere to the usualconstructionimpact mitigationmeasures requiredby City.

Additionalreasonablesite-specificmitigationmeasuresmay be required.The followingmeasures shall

be includedineachapplicationforapprovalofa SitePlanforany Development Phase:
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3.1.5.1Limitsofdisturbance,vegetationprotectionand therevegetationplanfor

allconstruction,includingconstructionofpublicimprovements(anSWPPP permitbeingrequiredon any

constructioninvolvinga parcelinexcessofone [1]acreinsize).

3.1.5.2Constructionstaging,on-sitebatchplants,and materialsstockpilingand

recyclingtokeep allexcavatedmaterialson one (1)ormore sitesduringinfrastructureand constructionof

any Development Phase of theProject.The locationof such areasshallbe approved by Citypriorto

constructionofa Development Phase.

3.1.5.3Constructiontrafficroutingplan to minimize trafficimpacts on City

roadsand residentialareasby requiringconstructiontraffictouseroadsapprovedby City.

3.1.5.4Mitigationof dustthroughoutconstruction,pursuantto Rule R-307-205

of the Utah AdministrativeCode, applicableCity Ordinances,and any other applicablestatuteor

regulation.

3.1.5.5Protectionofexistinginfrastructureimprovementsfrom abuseordamage

whilenew infrastructureimprovementsarebeingconstructed.

3.1.6 Demonstration of Ability. Developer shall demonstrate that Developer

possessesor isreasonablycertaintoreceivethefinancialresources(money, equity,loans,and thelike)

necessaryto undertakeand completetheProject'sdevelopment. Ifand atany time Developer failsto

performitsobligationsunderthisAgreement,Citymay request,and Developershallprovide,reasonable

evidencethatitstillpossessesor isreasonablycertainto receivethe financialresourcesnecessaryto

continuethecontemplateddevelopmentwithintheProject.

3.1.7 Dedication of InfrastructureImprovements. Unless otherwisespecifically

providedherein,Developer shalldedicate,subjectto thereimbursementobligationsof the City as set

forthinParagraphs3.2.2,3.2.3,and 3.2.4below,any System Improvements intheProjecttoCitywhen

suchimprovementsareacceptedby City.

3.1.8 Developer'sEmployees and Agents..Developershallcauseitsemployees and

agentstoactinaccordancewiththetermsofthisAgreement.

3.2 General Rightsand ResponsibilitiesofCity.

3.2.1 Reserved LegislativePowers. This Agreement shallnot limitthe future

exerciseof thepolicepowers of Cityto enactordinances,standards,or rulesregulatingdevelopment.

Cityacknowledges,however,thatany exerciseofitslegislativeorpolicepowers which altersormodifies

thisAgreement to Developer'slegaldetrimentmay render City liableto such remedies as may be

availableto Developerunder such circumstances.Notwithstandingtheforegoing,afterthedateof this

Agreement,Cityshallnotenactany temporaryzoningregulationthatprohibitsorregulatestheerection,

construction,reconstruction,or alterationof any buildingor structureintheProjectwhich isinconsistent

with theterms of the PreliminarySitePlan and thePDO Zone Approval unlessthe temporaryzoning

regulation:

(a) compliesinallrespectswithapplicablestatelaw;

(b) was enacted to reasonablyalleviateor otherwisereasonablyrespond to a

legitimate,bona fidethreatto publichealthand safetyforwhich applicationto thePropertyis
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determinedby Citytobe necessaryand cannotbe sufficientlyaddressedby applicationonlyto

otherdevelopmentintheCity;and

(c) has a period of effectivenessnot to exceed six (6)months with no renewal

provisions.

3.2.2 Projectand System Improvements
- Cost Sharing. Developer shallbearthe

entirecostofconstructingProjectImprovementsneeded toservicetheProject.Developershallalsobear

the initialcostof constructingSystem Improvements requiredas a resultof the Projectbut shallbe

entitledtobe reimbursedforthecostof such System Improvements exceptforDeveloper'sProportionate
Share of System Improvements costs. System Improvements may include,but arenot limitedto,the

followingregardlessof whethersuch improvementsarelocatedwithintheProjector off-site:easements

and rights-of-way,road construction,curb and gutterand curb cuts,sidewalks,road signs,water

distributionfacilities,firehydrants,stormdrainagefacilities,road signalizationand telecommunications

equipment and conduit,road lighting,electricalutilities,floodcontrolfacilities,bridges,parks,survey

monuments, waterrights,landscapingand revegetation.

3.2.3 Reimbursement Agreement. Priorto constructingany System Improvements

requiredfortheProjectauthorizedby approvalof a SitePlan,FinalPlat,or otherLand Use Application,

Developerand Cityshallexecutean agreementwhereby Developershallbe reimbursedby Cityforthe

costofconstructingsuch System ImprovementslessDeveloper'sProportionateSharethereof.Developer
shallfurnishan estimateofthecostof constructingsuch System Improvements preparedby an engineer

registeredto practicein the Stateof Utah and approvedby City. The reimbursementagreementshall

assurethatneitherDevelopernor Citybearsmore thantheirrespectiveProportionateShareofthecostof

System Improvements and shalltakeintoconsiderationtheprovisionsofParagraph3.2.4below.

3.2.4 Impact Fee Credits. If,priorto the datean impact feewould be payableas

providedunderCity'sOrdinances,DeveloperconstructsSystem Improvements forwhich an impactfeeis

normallycollected,Developer'scostofconstructingsuch System Improvements shallbe creditedagainst
theimpactfeesotherwisedue. Developershallalsobe givenan impact feecreditforlanddedicatedto

and acceptedby City for System Improvements. In each instance,Developer shallsubmit to City

invoices,or otherreasonablyacceptabledocumentation,as determinedby City,demonstratingthe

reasonableand verifiedcostsincurredforsuch System Improvements or,inthecaseof land,appraisals

indicatingthe fairmarket valueof thededicatedland. The amount of the creditshallbe equalto the

lesserof(i)thetotalamount ofimpactfeesotherwiserequired,or(ii)thereasonableand verifiedcostsof

theSystem Improvements paidby Developerand thefairmarketvalueof landatthetimeof dedication.

If an impact fee creditfor dedicatedland is calculatedusing the fairmarket value at the time of

dedication,such creditshallbe based on theamount oftheimpactfeepayableatthetime of dedication.

Inapplyingtheforegoingprovisions,any impactfeewhich ispayableshallbe chargedasprovidedunder

City'sOrdinancesand any impactfeecreditshallbe usedtooffsettheamount oftheimpactfeedue.

3.2.5 Compliance with City Requirements and Standards. Except as otherwise

providedin Paragraphs2.2and 3.1.3of thisAgreement,Developeracknowledges itshallcomply with

applicablelawsand regulations,assetforthinParagraph2.2ofthisAgreement,necessaryforapprovalof

a Land Use ApplicationtodeveloppropertywithintheProject.

3.2.6 Power of Eminent Domain. Cityagreesthatin theeventDeveloperneeds to

obtaineasementsor rights-of-wayforthepurpose of constructinginfrastructureimprovements forthe

Projectand isotherwiseunabletonegotiatea reasonablyacceptablecontractforsucheasementsorrights-

of-way,City,upon therequestof Developer,may exerciseitspower of eminent domain to obtainsuch
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easementsor rights-of-way,thecostof which shallbe borne by Developer. Developer shallreimburse

Cityforallreasonableexpensesincurredintakingtherequestedaction,includingreasonableattorney's

feesand costs.

3.2.7 Projecta Part of City. The Projectshallremain,forallpurposes,including

government,taxation,municipalservicesand protection,and considerationinallmunicipalmatters,a part

of City. Except as otherwiseprovidedherein,Development withinthe Project,and theresidentsand

occupantsthereof,shallbe treatedin allrespectsas isany otherdevelopment,resident,or occupantof

City.

3.2.8 Cooperation of City. Citymay cooperatewith Developer in connectionwith

financingof certainaspectsoftheProjectincludingwithoutlimitationcreationofa specialimprovement

district.

SECTION IV. SPECIFIC RIGHTS AND RESPONSIBILITIES

4.1 Water.

4.1.1 Developer'sObligations.

4.1.1.1Water System. Developer shall,consistentwith governmental

requirementsas of thedatehereof,exceptas otherwiseprovidedinParagraph2.2.5of thisAgreement,

design,build,and dedicateto City culinarywater facilitiesof sufficientsizeto servethe Project,

accordingto City specificationsand standards,includingalldistributionlines,fireflow,and irrigation

needs fortheProject.The facilitiesrequiredtoprovideculinarywaterwithina subdivisionor SitePlan

areashallbe constructedand installedconcurrentwith theconstructionof otherimprovements in such

subdivisionor SitePlan area. All facilitiesnecessaryto providea culinarywater system installedby

DeveloperwithintheProject,upon acceptanceby City,shallbe owned, operated,and maintainedby City.

4.1.1.2Easements. As partof thepreparationof a water storageand delivery

system fortheculinarywater system,thePartiesshallcooperatein grantingsuch easements,rights-of-

way, rightsofentry,orotherservitudesasmay be reasonablynecessaryforPartiestointroduceinto,store

in,and remove waterfrom such ponds,streams,lakes,wellsites,connectionsonto existingWashington

County Water ConservancyDistrictwaterlines,and thelike,asmay existorbe constructedon theProject

forbothProjectand System waterdeliverysystem(s).

4.1.2 City'sObligations.Upon dedication,acquisitionand/oracceptanceby Cityof

thewaterdeliverysystem,Cityshallprovidealluseareasservedby suchinfrastructurewithintheProject
withculinarywaterserviceata levelgenerallyprovidedtootherareasofCity.

4.1.2.1Reimbursement and Impact Fee Credits. Developer shallbe

reimbursedforwaterSystem ImprovementscostsasprovidedinParagraphs3.2.2,3.2.3,and 3.2.4above.

4.1.2.2Easements and Rights-of-Way for Water DistributionSystem. If

needed and pursuantto Paragraph 3.2.6above, City shallobtainfrom thirdpartiesthe appropriate

easements,rights-of-way, rightsof entry,or otherservitudesas may be necessaryfortheconstruction,

placementand maintenanceofwaterSystem Improvements.

4.2 SanitarySewer Serviceand Facilities.

ElimValley
DevelopmentAgreement

11



20070000768 01/05/2007 09:22:44 AM

Page 12 of 55 Washington County

4.2.1 Developer'sObligations.The Projectislocatedwithinthe serviceboundaries

of theAsh Creek SSD. Developer shalldesign,fund,and constructsewer and waste water collection

systemsto servicetheProjectin compliancewith allregulationsand specificationsof Ash Creek SSD.

Notwithstandingany provisionof thisAgreement to the contrary,nothingin thisAgreement shallbe

bindingon Ash Creek SSD.

4.2.2 City's Obligations. City has accepted and adopted the standardsand

requirementsof Ash Creek SSD and shallrequireDeveloper to adhere,where applicable,to such

standardsand requirementswithrespecttothesewerand wastewatercollectionsystems.

4.3. Power.

4.3.1 Developer's Obligations. Developer shall,consistentwith governmental

requirementsas of thedatehereof,exceptas otherwiseprovidedin Paragraph2.2.5of thisAgreement,

design,build,and dedicatetoCityor DixieREA, as applicable,an electricalpower transmissionsystem

toservicetheProjectforthoseportionsoftheProjectforwhich CityorDixieREA respectivelymanages

a givenportionof thepower system. CityshallreimburseDeveloperforCity'sProportionateShareof

SystemsImprovements.

4.3.2 City'sObligations.Upon dedication,acquisitionand/oracceptanceby Cityof

any portionof theelectricalpower transmissionsystem,Cityshallprovidealluse areasservedby such

infrastructurewithintheProjectwithelectricalpower serviceata levelgenerallyprovidedtootherareas

ofCity.

4.3.2.1Reimbursement and Impact Fee Credits. Developer shallbe

reimbursedforpower System Improvements costsas providedin Paragraphs3.2.2,3.2.3,and 3.2.4

above.

4.3.2.2Easements and Rights-of-Way for Power DistributionSystem. If

needed and pursuantto Paragraph 3.2.6above, City shallobtainfrom thirdpartiesthe appropriate

easements,rights-of-way, rightsof entry,or otherservitudesas may be necessaryfortheconstruction,

placementand maintenanceofpower System Improvements.

4.4 Transportation,TrafficMitigation,and Landscaping.

4.4.1 Developer's Obligations. Developer agrees to provide the following

transportationand trafficmitigationmeasures:

4.4.1.1Roads and IntersectionImprovements. The Site Plan for each

Development Phase shallshow allroad and intersectionimprovements and shallidentifywhich

improvementsDeveloperwillconstructatno costtoCity.Road and intersectionimprovementsmay be

locateddifferentlythan shown on the PreliminarySitePlan so long as any such road connectsto an

existingorplannedroadwhich intersectswithor abutstheexteriorboundary oftheProjectshown on the

PreliminarySitePlan. Road and intersectionimprovements shallbe constructedaccordingto City's
Standardsand SpecificationsforPublicImprovements,exceptas otherwisesetforthin thisAgreement
and in the Development Guidelines,in phases accordingto a scheduledeterminedby Developer and

approvedby City,which approvalshallnotbe unreasonablywithheld,conditioned,or delayed,consistent

with the actualconstructionschedulefor a particularDevelopment Phase. When road construction

(specifications/crosssections)and layoutaresubjecttodiscretionarydesigndecisionsby City,Developer
shallhave the opportunityto provide data and informationto supportthe inclusion,exclusion,or
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modificationof any such designpriortoapprovalby City. Cityshallreasonablyreview and approveor

rejectDeveloper'ssuggesteddesign changes. Notwithstandingthe foregoing,road and intersection

improvementsshallconform totherequirementsoftheHurricaneFireand Rescue Departmentsetforth
in

the attachedExhibit"G". Subjectto reimbursementby City of itsProportionateShare of Systems

Improvements,DevelopershalldedicatesuchimprovementstoCityupon completionand acceptanceby

City.

4.4.1.2Reimbursement Agreements. Developer, in partnershipwith

successors,assignees,adjoininglandownersor actingalone,shallconstructallroads requiredforthe

Project.Developershallbe reimbursedforroad System Improvements costsas providedinParagraphs

3.2.2,3.2.3,and 3.2.4above.

4.4.1.3Landscaping. Upon City'sapproval of each Development Phase,

Developer agrees to constructand create,at Developer's sole cost and expense, the landscape

improvements as setforthintheDesign Guidelinesforsuch Development Phase. Developershallhave

therighttodeterminethetimingand/orsequencingoftheinstallationof such landscapingimprovements

so longas alllandscapingina Development Phase iscompletedinconjunctionwith suchphase. Except

as otherwiseagreedbetween Cityand Developerpursuantto an approved Development Phase (and as

then accordinglyreflectedin theMaster and Phase Declarations),theMaster Declarationshallinclude

provisionswhich obligatethe Master Associationto provide continuousmaintenance of any such

landscapingprovidedina publicright-of-waypursuanttoan agreementwith City.Such agreementshall

alsoincludea provisionrequiringtheMaster Associationto maintainthelower canopy of mature trees

withinorabuttinga publicorprivaterightofway ata minimum heightofthirteenfeetsixinches(13'6")

ormore topreserveaccessforfirepreventionapparatus.Developeracknowledgesthatsuchlandscaping

shallbe deemed a ProjectImprovement and thatbut forDeveloper'sdesiretoprovidesuch landscaping,

Citywould nototherwiseestablishlandscapingina publicright-of-way.

4.4.2 City'sObligations.

4.4.2.1Road Rights-of-Way. City shall cooperate with Developer, as

necessary,toobtainnecessaryroadrights-of-waylocatedoutsidetheProject,includingifrequiredand as

mutuallyagreedby City and Developeras providedin Paragraph3.2.6above,the exerciseof eminent

domain by Cityto insurethedesiredlocationof arterial,parkway and collectorroadsnecessaryforthe

Project.Developershallgrant,atno costtoCity,rights-of-way assetforthon thePreliminarySitePlan.

4.4.2.2Road Design. Cityacceptstheroaddesign,ascontainedand providedin

the Development Guidelines,as the specificationsand standardsforroad designforparkway, arterial,

collector,and localroadswithintheProject.AllroadsintheProjectshallconform to City'sStandards

and SpecificationsforPublicImprovements exceptas otherwiseshown on Exhibit"F" attachedhereto

and made a parthereof.Cityacknowledgestheroad crosssectiondesignsshown on Exhibit"F" vary

from City's Standardsand Specificationsfor Public Improvements and that such roads may be

constructedasshown thereon.

4.4.2.3Dedication. Cityshallacceptthededicationof and thereaftermaintain

allarterial,parkway and collectorroadsintheProjectso longassuchroadsareconstructedinaccordance

withsection4.4.2.2and arededicatedfreeand clearofliensand encumbrances.

4.5 Policeand Fire Protection.Cityshallprovideto allresidentialand nonresidentialuse

areasintheProject,policeand fireprotectionservices.AllbuildingsintheProject,bothresidentialand

commercial,shallhave an automaticfiresprinklersysteminstalled(includinggaragesand/orotherspaces
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pursuantto approvalby the HurricaneCity FireDepartment). Firehydrantsin the Projectshallbe

providedassetforthinExhibit"G".

4.6 Park and Open Space Areas.

4.6.1 Developer'sObligations.In recognitionand considerationthatCity shallbe

requiredto provideand improve park and recreationalamenities,as practical,withinthe Project,the

Partiesagreeasfollows:

4.6.1.1Parks Sites,Trails,Civic Space and Open Areas. Developer has

provided for approximatelyeighthundred forty-one(841) acres of open areaswithin the Project,

including,butnotlimitedto,two hundred fifty-four(254)acresfortheGolf Course,one hundred sixteen

(116)acresof parks,and fifty-three(53)acresof civicspace as generallyshown on the Exhibit"E"

schematicattachedhereto.

4.6.1.2Conveyance to City. Developer shallconvey to City feetitleto park

land withinthe Projectbased on City'sratioof six(6)acresof park land per one thousand(1,000)

residents(the"Minimum Park Land Requirement").Park land shallbe conveyed by specialwarranty

deed, at no cost to City,free and clearof liensand encumbrances, except non-delinquenttaxes,

easements,covenants,conditionsand restrictionsand rights-of-wayofrecord.Developershallbe entitled

toreimbursementasprovidedinthisAgreement,includingParagraphs3.2.2,3.2.3,and 3.2.4above,for

improvements made to the park sitesand for land conveyance beyond the Minimum Park Land

Requirement. Developer and City shallnegotiatein good faithregardingthe amount of the

reimbursement,includingsums expended by Developer forimprovement of publicpark areas. City

acknowledges and agreesthat,under the terms of thisAgreement, the open space withinthe Project

substantiallyexceedsCity'sminimum requirementsforopen areaand greenspace.

4.6.1.3Private Parks - Timing of Construction. Parks are planned and

intendedthroughouttheProjectof varyingtypesand sizesas generallyshown on Exhibit"E". Those

areassmallerthan one (1)acre shallbe deemed privateparks and shallbe completelydevelopedby

Developerprimarilyforuse by Projectresidents.Each privatepark shallbe developedand availablefor

use upon occupancy of seventy-fivepercent(75%) of thedwellingunitsina Development Phase which

includesthe park. The acreageof such privateparks shallbe includedin open space requirements

applicableto theProject.Park land acreageshallbe identifiedon the SitePlan foreach Development
Phase.

4.6.1.4Public Parks - Timing of Conveyance. Public park land may be

conveyed to City at any time,but no laterthan the recordingof a subdivisionplatforthe nearest

neighborhoodareaadjacenttoa parkidentifiedon Exhibit"E" attachedhereto.Publicparklandmay also

includepublictrails,publicfishingand otherponds,ATV trails,horse trails,and othersimilaruses.

Developershallprovidecurb,gutter,and sidewalkwhere a publicparkabutsapublicorprivateroad.

4.6.1.5TrailsPlan. TrailsareplannedfortheProjectas generallyshown on

Exhibit"E". A trailsimplementationplan with specificdesignstandards,along with a schedulefor

improvement,shallbe providedpriorto thefirstDevelopment Phase of theProject,which preliminary
trailsplanshallbe subjecttorevisionsand changesand thereafterfinalizedforeach Development Phase

as each such phase isapprovedby City. The trailsplan shalldifferentiatebetween publicand private
trails.Publictrailsshallbe providedconsistentwithCity'sMasterTrailPlan.Any publictrailplannedas

ofthedatehereofwhich isintendedtoconnecttotheboundary oftheProjectshallbe continuedthrough
theProjectas a publictrail.Developershallconstructand dedicatethepublictrailsshown on Exhibit
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"E". Such trailsshallbe constructedaccordingto Utah Divisionof Parks and Recreationtrail

constructionguidelines.

4.6.1.6Golf Course. Developerintendsto establisha Golf Course withinthe

Projectasgenerallyshown on thePreliminarySitePlan.GolfCourselandshallbe creditedasopen space

withintheProject.Such landshallnotbe conveyed to City,but shallbe owned by Developer,or other

thirdpartyortheirsuccessorsand assigns.The GolfCourse shallbe constructedby Developeraspartof

theProject.

4.6.2 City'sObligations.

4.6.2.1Park Facilities.Upon dedicationand acceptanceby Cityofpublicpark

and trailareas,Cityshallprovidetoallresidentialand nonresidentialuse areaswithintheProject,trails,

and park,and recreationalservicesata levelgenerallyprovidedto otherareasof City,and ata levelof

servicewhich maintainstheareain atleastthesame conditionas atthetime of dedicationto theCity,

subjecttoDeveloper'sobligationsassetforthherein.

4.6.2.2Use of Park and RecreationImpact Fees. As permittedby applicable

Utah law and CityOrdinances,and as practicalas determinedby City,City shalluse park impact fees

receivedas a resultof theProjectto improve publicparksand trailslocatedwithintheProject.Said

impact feesshallbe collectedas providedin City'sOrdinances. City ac1mowledges Developer shall

receivea park impact feescreditforDeveloper-providedpark System Improvements as providedin

Paragraphs3.2.2,3.2.3,and 3.2.4above.

4.7 MiscellaneousUtilities.

4.7.1 Developer's Obligations. Developer shallbe responsiblefor providing

miscellaneousutilityinfrastructureto servicethe Projectincluding,but not necessarilylimitedto,the

following:

4.7.1.1Storm Drainage. Priortoapprovalofa FinalPlatforany Development

Phase,Developer shallpreparea Storm Water and Drainage ControlPlan,consistentwith any storm

watermasterplan as may be approvedby City. At a minimum the Storm Water and DrainageControl

Plan shallidentify(a)needed storm water detention/retentionand transportationfacilitieswithinsuch

Development Phase and/oroff-sitedrainagebasinsand/orsub-basins,includingsizingbased on a one

hundred(100)yearstorm;and (b)when suchimprovementswillbe provided.

4.7.1.2Gas. Ifreasonablyrequiredby Questar Gas consistentwith similar

projectsin the area,Developer shallcooperatewith Questarin the designand placement locationfor

naturalgastobe providedby QuestarGas.

4.7.1.3Other UtilityServices.[Reserved.]

4.7.1.4InfrastructureEasements. Subjectto reimbursementby City of its

ProportionateShare,Developershallprovideand/ordedicatetoCityallreasonableeasements,rights-of-

way, rightsofentry,orotherservitudesasmay be necessarytoinstalland maintainSystem Improvements

requiredfortheProject.

4.7.1.5Undergrounding of UtilityLines. Developer acknowledges thatall

utilitylines,conduits,pipes,maintenance or servicestationsand pump houses shallbe installed
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underground,totheextentthatsuch installation(a)isreasonablypracticable,as determinedby City,(b)

fallswithintheparametersof City specificationsexceptas otherwiseprovidedin thisAgreement, (c)

complieswith applicablefederal,stateand locallaw,regulation,and ordinance,exceptas otherwise

providedforinthisAgreement,and (d)meetsindustrystandardsand practice.

4.7.2 City'sObligations.Subjecttothelocationofexistingorplannedimprovements,

Cityagreesto dedicateeasementsand infrastructureon propertyowned by Cityas may be necessaryto

connect,link,constructoraccommodate suchutilityimprovementsintheProject.

4.8 Maintenance of Common Areas, Trails,Detention Ponds and Road Landscaping.

Developershallcreatea homeowners associationfortheProject,which shallhave theresponsibilityto

maintainallcommon areas,privatetrails,detentionorretentionponds,and roadlandscapingon collector

and arterialroads.

SECTION V. GENERAL PROVISIONS

5.1 Binding Effect.The burdensand benefitsof thisAgreement shallbind and inuretothe

benefitofeachofthePartiesheretoand theirsuccessorsininterest.

5.2 Change inDeveloper. Developeracknowledgesthatitsqualificationsand identityareof

particularconcernto City,and thatitisbecauseof such qualificationsand identitythatCityisentering

intothisAgreement. Accordingly,Developeragreesforitselfand any successorininterestof itselfthat

duringthe term of thisAgreement Developer shallnot convey,assign,or disposeof ("Transfer")the

Projector any portionthereofto anotherdeveloperexcept as providedin thisParagraph 5.2. Any

replacementdevelopershallhave financingand skillreasonablysatisfactorytoCitytodeveloptheProject

and shallprovideCitywith documentationof theexpertiseand financialcapabilityof itsprincipals.In

theeventofa TransferoftheProject,orany portionthereof,Developerand thetransfereeshallbe jointly
and severallyliablefortheperformanceof each of theobligationscontainedin thisAgreement unless

priorto such Transferan agreementsatisfactoryto City,delineatingand allocatingbetween Developer
and transfereethevariousrightsand obligationsof DeveloperunderthisAgreement,has been approved

by City. Alternatively,priorto such Transfer,Developer shallobtainfrom the transfereea letter(i)

acknowledgingtheexistenceofthisAgreement and (ii)agreeingtobe bound thereby.Saidlettershallbe

signedby thetransferee,notarized,and deliveredtoCityinconnectionwiththeTransfer.In such event,

thetransfereeofthepropertyso transferredshallbe fullysubstitutedas DeveloperunderthisAgreement
and Developer executingthisAgreement shallbe releasedfrom any furtherobligationsunder this

Agreement as tothepropertyso transferred.Notwithstandingtheforegoing,a Transferby Developerof

individualsubdivisionlotswithinan approved Development Phase to a builder,individual,or other

developershallnotbe deemed tobe a Transfersubjecttotheaboverequirementforapproval.

5.3 No Agency, JointVenture or Partnership.Itisspecificallyunderstoodand agreedto

by and among thePartiesthat:(i)theProjectisa privatedevelopment;(ii)Cityand Developer hereby

renouncetheexistenceof any form of agency relationship,jointventureor partnershipamong Cityand

Developer;and (iii)nothingcontainedhereinshallbe construedas creatingany suchrelationshipamong

Cityand Developer.

5.4 Consent. IntheeventthisAgreement providesforconsentfrom CityorDeveloper,such

consentshallbe deemed tobe giventhirty(30)days afterconsentisrequestedinwritingintheeventno

responsetotherequestisreceivedwithinthatperiod.Allrequestsforconsentshallbe made inwriting,
and inno eventshallconsentbe unreasonablywithheld,conditioned,ordelayed.
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5.5 ProcessforModifying thePDO.

5.5.1 Intent. CityacknowledgesthatthePDO Zone Approval and PreliminarySite

Plan is a generalizeddepictionof the proposed development of the Projectwith specificland uses

permittedas shown on the PreliminarySitePlan. This Agreement contemplatesthatDeveloper may

modify thePreliminarySitePlan so long as thetotaldensityallowed,landusespermitteddepictedand

describedin thePreliminarySitePlan arenot changed or increased.Subjectto thislimitation,and as

provided in thisparagraph and otherrelatedprovisionsthroughoutthisAgreement, Developer is

specificallyentitledto,and CityherebygrantstoDeveloper,therightto change and/oradjusttheexact

locationof variousdevelopmentuses and densitiesunder theprovisionsof thisAgreement between or

among Development Phasesshown on thePreliminarySitePlan,orany amendment approvedpursuantto

thisparagraph. The purpose of thisprovisionis to allow Developer the opportunityto change the

configurationof usesshown on the PreliminarySitePlantoreflectfuturechangesineconomic factors,

development, ownership or other relevantmatters so long as such changes do not requirethe

uncompensatedrelocationofpublicimprovementswhich have been constructedor which materiallyand

adverselyimpact otherpublicimprovements depictedand planned on the PreliminarySitePlan,as

reasonablydeterminedby City.Any proposedmodificationofthePreliminarySitePlanwhich increases

thetotaldensityallowedoradds otherlandusesorpropertynotdepictedor describedinthePreliminary
SitePlan shallbe accomplishedonlyasprovidedinSection10-23-7and otherrelatedsectionsof City's
Land Use Ordinance,asamended.

5.5.2 SubmittalofForm. IfDeveloperor itssuccessorsand assigns,desiretomodify
thePreliminarySitePlanasdescribedinParagraph5.51above,Developershallsubmita PreliminarySite

Plan ModificationApplicationtogetherwith any requiredfeeto City. Any modificationswhich, after

consultationwithCity'sstaff,aredeemed tobe withinthescopeofmodificationspermittedby Paragraph

5.5.1,as reasonablydeterminedby City,may be modified by Developer by providingCity with a

modifiedPreliminarySitePlan containingtherevisiondateand supplementalsummary referencingthe

revisiondate. Said supplementalsummary shallbrieflydetailthe changes made to the modified

PreliminarySitePlan. Saidmodificationsshallbe deemed effectiveupon receiptby Cityof a modified

PreliminarySitePlanand thesupplementalsummary.

5.5.3 City Acceptance of Preliminary SitePlan ModificationApplication. City
shallhave fifteen(15)calendardays aftersubmittalof a PreliminarySitePlanModificationApplication
to inform Developer whether City considersthePreliminarySitePlan ModificationApplicationto be

complete.IfCitydoesnotnotifyDeveloperinwritingofany additionalinformationrequiredtocomplete
theapplication,thePreliminarySitePlanModificationApplicationshallthereafterbe deemed complete.
IfCitydeterminesthePreliminarySitePlanModificationApplicationisnot completeas submitted,City
shallnotifyDeveloper in writingwithinthe fifteen(15) days specifyingin detailany incompleteor

missinginformation.IfCitydoesnotnotifyDeveloperinwritingwithinfifteen(15)days aftersubmittal

of the additionalinformationrequested,the PreliminarySitePlan ModificationApplicationshallbe

deemed complete. IfCity determinesthattherequiredadditionalinformationforthePreliminarySite

PlanModificationApplicationisnotcompleteassubmitted,CityshallnotifyDeveloperinwritingwithin

fifteen(15)days thereafterand shallspecificallyidentifytheadditionalinformationrequiredtocomplete
thePreliminarySitePlanModificationApplication.

5.5.4 CityReview. Cityshallhave fortyfive(45)calendardaystoreviewthechanges

proposed in the PreliminarySitePlan ModificationApplicationaftersaidapplicationis acceptedas

completeor deemed complete. IfCitydoes not objectwithinfortyfive(45)days,thefinalcompleted

PreliminarySitePlan ModificationApplicationshallbe deemed acceptedby Cityand shallconstitutea
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modificationofthePDO Zone Approval and PreliminarySitePlan,providedthatany such modification

conformstoapplicablelaw setforthinParagraph2.2ofthisAgreement.

5.5.5 City'sObjections. IfCity objectsto the PreliminarySitePlan Modification

Application,City shallspecifyin writingwith reasonabledetailthe reasonsCity believesthatthe

proposalisnot consistentwith City'sGeneralPlan or otherpolicies,plansand ordinancesof general

applicabilityallowedby thisAgreement and thevestedrightsconveyedby thisAgreement.

5.5.6 Mediation. City and Developer shallmeet withinfifteen(15) calendardays

("MediationDeadline"),afterreceivingan objectionassertedby City pursuant to the preceding

paragraphs,tomediateand resolvealloutstandingissues.

5.5.7 Arbitration.IfCityand Developerareunabletoresolvetheissuesviamediation

pursuanttotheprecedingparagraphs,by theMediationDeadline,thePartiesshallattemptwithinseven

(7) days to appointa mutually acceptableland use planning expertto arbitratethe terms of the

PreliminarySitePlanModificationApplication.The Partyrequestingthearbitrationshallpay thefeesto

initiatethearbitration.IfthePartiesareunabletoagreeon a singleacceptablearbitratortheyshalleach,

withinseven(7)additionaldays,appointtheirown individuallanduseplanningexpert.These two land

use planningexpertsshall,between them,choosethesinglearbitratorwithinthenext seven(7)calendar

days. The chosen arbitratorshallwithinfifteen(15)days,review thepositionsof thePartiesregarding
the PreliminarySitePlan ModificationApplicationand issuea decision.The arbitratorshallask the

prevailingPartyto drafta proposed orderforconsiderationand objectionby the otherside. Upon

adoptionby thearbitrator,afterconsiderationof such objections,thearbitrator'sdecisionshallbe final

and bindingupon both Partiesand shallconstitutean approvedmodificationof thePDO Zone Approval

and the PreliminarySitePlan. As partof the arbitrator'sdecision,the arbitratorshalldeterminethe

payment of the arbitrator'scostsbased on to the successor failureof each Party'spositionin the

arbitration.

5.6 No Obligationto Undertake Development. Notwithstandingany provisionof this

Agreement to the contrary,nothing in thisAgreement shallimpose on Developer an obligationor

affirmativerequirementtodeveloptheProjectorany portionthereof.IfDeveloperundertakestodevelop
allor any portionof theProjectpursuantto thePreliminarySitePlan and thisAgreement, Developer

agreestoabideby thetermsand conditionsofthisAgreement and thePreliminarySitePlan.

SECTION VI. MISCELLANEOUS

6.1 Incorporation of Recitals,Introductory Paragraphs, and Exhibits. The Recitals

containedinthisAgreement,theintroductoryparagraphprecedingtheRecitals,and allExhibitsreferred

toorattachedheretoareherebyincorporatedintothisAgreement asiffullysetforthherein.

6.2 Headings. The descriptiveheadingsoftheparagraphsofthisAgreement areinsertedfor

convenienceonlyand shallnotcontrolthemeaning orconstructionofany oftheprovisionshereof.

6.3 Other Miscellaneous Terms. The singularshallincludethe plural;the masculine

gendershallincludethefeminine;"shall"ismandatory;"may" ispermissive.

6.4 Construction. This Agreement has been reviewed and revisedby legalcounselfor

Developerand City,and no presumptionorrulethatambiguitiesshallbe construedagainstthedrafting

PartyshallapplytotheinterpretationorenforcementofthisAgreement.

ElimValley
DevelopmentAgreement
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6.5 Further Assurances,Documents and Acts. Each Partyheretoagreesto cooperatein

good faithwiththeothers,and toexecuteand deliversuch f'urtherdocuments and totakeallfurtheracts

reasonablynecessaryin orderto carryout the intentand purposesof thisAgreement and the actions

contemplatedhereby. All provisionsand requirementsof thisAgreement shallbe carriedoutby each

Partyasallowedby law.

6.6 Assignment. NeitherthisAgreement nor any of the provisions,terms or conditions

hereofcan be assignedby Developer to any otherparty,individualor entity(exceptan approved

replacementdeveloper)withoutassigningtherightsaswellastheobligationsunderthisAgreement and

complying with Paragraph5.2above and any otherprovisionhereinconcerningassignment.The rights

of Cityunder thisAgreement shallnotbe assigned,butCityisauthorizedtoenterintoa contractwitha

thirdpartytoperformobligationsofCitytooperateand maintainany infrastructureimprovement so long

assuchPartyadequatelyand reasonablymaintainsand operatessuchfacilityorimprovement.

6.7 Recording. No laterthanten(10)days afterthisAgreement has been executedby City

and Developer,itshallbe recordedin itsentirety,atDeveloper'sexpense,in the OfficialRecords of

Washington County,Utah.

6.8 Governing Law. This Agreement shallbe governed by and construedin accordance

withthelawsoftheStateofUtah.

6.9 Notices.Any noticeor communicationrequiredhereunderbetween thePartiesshallbe

inwriting,and may be giveneitherpersonally,by overnightcourier,by hand deliveryorby registeredor

certifiedmail,returnreceiptrequestedor by facsimile.Ifgivenby overnightcourieror registeredor

certifiedmail,thesame shallbe deemed tohave been givenand receivedon thefirsttooccurof(i)actual

receiptby any oftheaddresseesdesignatedbelow asthePartytowhom noticesaretobe sent,or (ii)five

(5)days aftera registeredor certifiedlettercontainingsuch notice,properlyaddressed,with postage

prepaid,isdepositedintheUnited Statesmail. Ifpersonallydelivered,a noticeisgivenwhen delivered

tothePartytowhom itisaddressed.Ifgivenby facsimiletotheaddressand number forsuch Partyset

forthbelow (provided,however,thatthenoticeisnot effectiveunlesstransmissionisconfirmedand a

duplicatecopy ofthefacsimilenoticeispromptlygivenby one oftheothermethods permittedunderthis

paragraph),thenoticeisdeemed tohave been givenupon receiptby theotherParty.Any Partyhereto

may atany time,by givingten(10)dayswrittennoticetootherPartieshereto,designateany otheraddress

in substitutionof the addressto which such noticeor communication shallbe given. Such noticesor

communicationsshallbe giventothePartiesattheaddresssetforthbelow:

IftoDeveloper: Elim ValleyPlanningand Development Company, LLC

Attn:ParkerAtkins,ProjectManager
192 East200 North,Suite203

St.George,Utah 84770

With a copy to: JeffreyN. Starkey
Durham Jones& Pinegar
192 East200 North,3" Floor

St.George,Utah 84770

Fax No: 435.628.1610

IftoCity: HurricaneCity
c/oClarkFawcett,CityManager
147North 870 West

ElimValley
DevelopmentAgreement

19



20070000768 01/05/2007 09:22:44 AM

Page 20 of 55 Washington County

Hurricane,Utah 84737

Fax No: 435.635.2184

With a copy to: Fay Reber,HurricaneCityAttorney
249 EastTabernacleStreet,Suite#1

St.George,Utah 84770

Fax No: 435.628.7680

6.10 No Third Party Beneficiary.This Agreement ismade and enteredintoforthe sole

protectionand benefitofthePartiesand theirassigns.No otherPartyshallhave any rightofactionbased

upon any provisionofthisAgreement whetherasthirdpartybeneficiaryorotherwise.

6.11 Counterparts and Exhibits;EntireAgreement. This Agreement may be executedin

multiplecounterparts,each ofwhich isdeemed tobe an original.ThisAgreement consistsoftwenty-five

(25)pages,and theseven(7)(A throughG) exhibitsidentifiedbelow,which togetherconstitutetheentire

understandingand agreementofthePartiestothisAgreement.

Exhibit"A" LegalDescriptionofProject
Exhibit"B" PreliminarySitePlan

Exhibit"C" Planning Commission Recommendation of Approval, Application#

2006-ZC-16

Exhibit"D" CityCouncilApproval,Application# 2006-ZC-16

Exhibit"E" Open Space and ParksSchematicPlan

Exhibit"F" Road CrossSectionDesigns
Exhibit"G" HurricaneFireand Rescue letters,October14 and 16,2006

6.12 Duration. ThisAgreement shallcontinueinforceand effectuntilallpublicand private
infrastructureimprovements intheProjecthave been constructedand acceptedas completeby Cityand

certificatesofoccupancyhave been issuedforallbuildingsand/ordwellingunitsintheProject;provided,

however,thatthisAgreement shallbecome nulland voidif(i)initialconstructionoftheinfrastructurein

a Development Phase does not begin within five(5) years of the date of thisAgreement, or (ii)
constructionand development ceasefora periodof ten (10)consecutiveyearsduringtheterm of the

Agreement. Upon the happening of eitherof such events,allapprovalsor development rightsand

obligationsof Cityshalllapseunlessextendedforup toten(10)yearsby City'sCityCouncil.Upon the

terminationof thisAgreement, the Partiesshall,attherequestof eitherParty,executean appropriate
recordableinstrumentconfirmingthatthisAgreement has been fullyperformed,terminated,or lapsedas

providedforherein.

6.13 No Further Exactions. Subjectto theobligationsof Developer hereunder,no further

exactionsshallbe requiredofDeveloperby City.Notwithstandingtheforegoing,thisparagraphshallnot

be construedtorelieveDeveloperfrom any dedicationsor otherrequirementsrequiredby applicablelaw

orordinanceineffectwhen thisAgreement isexecutedunlessotherwiseprovidedinthisAgreement.

6.14 Good-Standing; Authority.The Partieswarrantand representasfollows:

6.14.1 Developer. Developerherebyrepresentsand warrantsto City:(a)Developeris

registeredbusinessentityin good standingwith the Stateof Utah; (b)the individualexecutingthis

Agreement on behalfof Developerisduly authorizedand empowered to bind Developer;and (c)this

Agreement isvalid,binding,and enforceableagainstDeveloperinaccordancewithitsterms.

ElimValley
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6.14.2 City. Cityherebyrepresentsand warrantstoDeveloper that:(a)Cityisa Utah

municipalcorporation;(b)Cityhas power and authoritypursuantto enablinglegislation,theUtah Land

Use and Development Management Act (U.C.A.( 10-9a-101etseq.),and City'sLand Use Ordinancesto

enterintoand be bound by thisAgreement;(c)theindividualexecutingthisAgreement on behalfofCity

isdulyauthorizedand empowered tobindCity;and (d)thisAgreement isvalid,binding,and enforceable

againstCityinaccordancewithitsterms.

6.15 Failureto Execute. The failureof any Partynamed above to executethisAgreement

shallnotinvalidatetheAgreement withrespecttoany oftheremainingPartiesorthepropertyowned by

such Partiesat the time of execution;providedthe totaldensityand PreliminarySitePlan shallbe

modifiedtoremove thatparceland theapplicabledensityand infrastructure.

6.16 Concurrency. Citydesiresthattheresources,servicesand facilitiesneeded to support

developmentareavailablewhen a Land Use Applicationisapproved.Notwithstandingany provisionin

thisAgreement, City shallnot be obligatedto approve a Land Use Applicationifinfrastructureand

serviceswillnot be availablein a reasonabletime to servethe development contemplatedunder such

application.

6.17 Indemnification.Developerand Cityeachagreetodefendand holdeachotherand their

respectiveofficers,employees and consultantsharmlessforany and allclaims,liability,and damages

arisingout of or relatedto any work or activityconnectedwith the Project,includingapprovalof the

Project;performedby a Party,itsagentsor employeesexceptforwillfulmisconductornegligentactsor

omissionsof Developer or City,as thecasemay be,or theirrespectiveofficers,agents,employees or

consultants.

6.18 Default.Failureby a Party to perform any of the Party'sobligationsunder this

Agreement withina thirty(30)day period(the"Cure Period")afterwrittennoticethereoffrom theother

Party shallconstitutea default("Default")by such failingParty under thisAgreement; provided,

however,thatifthefailurecannotreasonablybe curedwithinthirty(30)days,theCure Periodshallbe

extended for the time periodreasonablyrequiredto cure such failureso long as the failingParty

commences itseffortstocurewithintheinitialthirty(30)day periodand thereafterdiligentlyproceedsto

completethecure.SaidnoticeshallspecifythenatureoftheallegedDefaultand themanner inwhich said

Defaultmay be satisfactorilycured,ifpossible.Upon theoccurrenceof an uncuredDefaultunder this

Agreement, the non-defaultingParty may institutelegalproceedingsto enforcethe terms of this

Agreement or may terminatethisAgreement.IftheDefaultiscured,thenno Defaultshallexistand the

noticingPartyshalltakeno furtheraction.

6.18.1 Termination. IfCityelectsto considerterminatingthisAgreement due to an

uncured Defaultby Developer,then City shallgive to Developer writtennoticeof City'sintentto

terminatethisAgreement and the mattershallbe scheduledfor considerationand review by City's

legislativebody ata dulynoticedpublicmeeting.Developershallhave therighttoofferwrittenand oral

evidencepriortooratthetimeofsaidpublicmeeting.IfCity'slegislativebody determinesthata Default

has occurredand iscontinuing,and electstoterminatethisAgreement,Cityshallsend writtennoticeof

terminationof thisAgreement to Developer by certifiedmail and thisAgreement shalltherebybe

terminated.Citymay thereafterpursueany and allremediesatlaw orequity.

6.18.2 No Monetary Damages ReliefAgainstCity.The PartiesacknowledgethatCity
would not have enteredintothisAgreement had itbeen exposed to monetary damage claims from

Developer forany breach thereofexceptas setforthherein. As such,the Partiesagreethatspecific

performance,as may be determinedby the court,is the intendedremedy for any breach of this
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Agreement. In theeventspecificperformanceisnot availableas a remedy to DeveloperfortheCity's

breachhereof,thenDevelopershallbe entitledtopursueany and allremediesatlaw orequity.

6.19 Waiver. No delayinexercisingany rightorremedy shallconstitutea waiverthereof,and

no waiverby CityorDeveloperforthebreachof any covenantofthisAgreement shallbe construedasa

waiver of any precedingor succeedingbreach of the same or any othercovenantor conditionof this

Agreement.

6.20 Enforcement. The PartiestothisAgreement recognizethatCityhas therighttoenforce

itsrules,policies,regulations,ordinances,and thetermsof thisAgreement by seekingan injunctionto

compel compliance.IntheeventDeveloperviolatestherules,policies,regulationsor ordinancesof City

or violatesthetermsof thisAgreement,Citymay, withoutdeclaringa Defaulthereunderor electingto

seekan injunction,and afterthirty(30)dayswrittennoticetocorrecttheviolation(orsuchlongerperiod

asmay be establishedinthediscretionofCityor a courtofcompetentjurisdictionifDeveloperhasused

itsreasonablebesteffortstocuresuch violationwithinsuch thirty(30)days and iscontinuingtouse its

reasonablebesteffortstocuresuchviolation),takesuchactionsasshallbe deemed appropriateunderlaw

untilsuchconditionshave been rectifiedby Developer.Cityshallbe freefrom any liabilityarisingoutof

theexerciseofitsrightsunderthisparagraph.

6.21 Severability;Invalidity.IfCity'sapprovalof theProjectisheld invalidby a courtof

competentjurisdictionthisAgreement shallbe nulland void.Ifany provisionofthisAgreement shallbe

heldtobe unconstitutional,invalidorunenforceableby a courtofcompetentjurisdictionorasa resultof

any legislativeaction,such holdingor actionshallbe strictlyconstrued.Furthermore,providedthe

Partiesarestillabletoretainallofthematerialbenefitsoftheirbargainhereunder,suchprovisionshallbe

construed,limitedor,ifnecessary,severed,butonlytotheextentnecessarytoeliminatesuchinvalidityor

unenforceability,and theotherprovisionsofthisAgreement shallremain unaffectedand thisAgreement

shallbe construedand enforcedasifsuchprovisioninitsoriginalform and contenthad nevercomprised
a parthereof.

6.22 Force Majeure. Developershallnotbe liableforany delayor failureinthekeepingor

performanceof itsobligationsunder thisAgreement duringthe time and to the extentthatany such

failureisdue to causesbeyond the controland withoutthe faultor negligenceof the Partyaffected,

including,actsof God, actsof theUnited StatesGovernment or theStateof Utah, fires,floods,strikes

embargoes,wars,terroristactsorunusuallyadverseweatherconditions.Upon theoccurrenceofany such

cause,DevelopershallnotifyCityand shallpromptlyresume thekeepingand performanceoftheaffected

obligationsaftersuchcausehascome toan end.

6.23 Nondiscrimination. Neither City nor Developer nor the agents,employees, or

representativesof any of them, shalldiscriminateagainst,segregate,persecute,oppress,or harassone

another'sagents,employees,or representatives;otherdevelopers(includingany potentialreplacement

developer);contractoror subcontractor;or the agents,employees,or representativesof any of the

foregoing;tenants,owners,occupantsor residents,whether actualor potential,or any otherpersonor

entity.

6.24 No Waiver of Governmental Immunity. Nothing inthisAgreement isintendedto,or

shallbe deemed, a waiverofCity'sgovernmentalimmunity.

6.25 Institutionof Legal Action.In additionto any otherrightsorremedies,any Partymay
institutelegalactionto cure,correct,or remedy any Defaultor breach,to specificallyenforceany
covenantsor agreementssetforthinthisAgreement,to enjoinany threatenedor attemptedviolationof
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thisAgreement; or to obtainany remediesconsistentwith thepurposeof thisAgreement.Legal actions

shallbe institutedintheFifthDistrictCourt,StateofUtah,orintheFederalDistrictCourtfortheDistrict

ofUtah.

6.26 Names and Plans. Developer shallbe the sole owner of allnames, titles,plans,

drawings,specifications,ideas,programs, designs and work products of every nature developed,

formulatedorpreparedby orattherequestofDeveloperinconnectionwiththeProject.

6.27 Annual Review. City may review progresspursuantto thisAgreement at leastonce

everytwelve(12)months to determineifDeveloperhas compliedwith thetermsof thisAgreement.If

Cityfinds,on thebasisofsubstantialevidence,thatDeveloperhasfailedtocomply withthetermshereof,

Citymay declareDeveloperto be in Defaultas providedin Paragraph6.18 of thisAgreement. City's

failureto review at leastannuallyDeveloper'scompliance with the terms and conditionsof this

Agreement shallnotconstituteorbe assertedby any Partyasa DefaultunderthisAgreement.

6.28. Amendment ofAgreement. ThisAgreement shallnotbe modifiedoramended exceptin

writtenform mutuallyagreedto and signedby each of the Parties.No change shallbe made to any

provisionof thisAgreement unlessthisAgreement isamended pursuantto a vote of the City'sCity

Counciltakenwiththesame formalityasthevoteapprovingthisAgreement.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, thisAgreement has been executedby Developer,by personsduly
authorizedto executethe same, by City,actingby and throughitsCity Council by duly authorized

personsasofthe day ofDecember, 2006.

CITY:

t: City of Hurricane,a Utah municipalcorporationand

politicalsubdivisionoftheStateofUtah

CityRecorder Mayor

DEVELOPER:

Elim Vall d Development,LLC

Roland N. Walker,Manager

STATE OF UTAH )
SS.

COUNTY OF WASHINGTON )

On the2 dayofDecember 2006,personallyappearedbeforeme ROLAND N. WALKER whose

identityispersonallyknown toorprovedtome on thebasisofsatisfactoryevidence,andwho, beingby me

dulysworn(oraffirmed),didsaythathe istheManager ofElim ValleyPlanning and Development, LLC,
anddiddulyacknowledgetome thattheforegoingdocumentwas enteredintoon behalfofsuchentityforits

statedpurpose.

LA o aryPublic

Residingat:StateMM
Come.Emphasas $6,MR

it2E200)tThht
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Exhibit"A"
ElimValley

LegalDescriptionofProject
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EX HIBT "A"

ELIM VALLEY

LEGAL DESCRIPTION-PARCEL "A"

Beginning at the Southeast corner of Section 12,Township 42 South, Range 14 West,

SaltLake Base & Meridian,and running;

thence North 89639'33" West 7.45 feetalong the South Section lineof said Section

12;

thence South 00605'20" West 330.63 feet;

thence North 89038'57"West 1,315.51 feet;

thence South 00005'20" West 330.63 feet;

thence North 89038'57"West 1,315.51 feet;

thence South 00*03'25" West 661.13 feet;

thence North 89038'49" West 1,322.87 feetto the Center Section lineof Section 13

Township 42 South, Range 14 West, SaltLake Base & Meridian;

thence South 00,01'O9" West 1,321.77 feetalong said Center Section line;

thence North 8903730" West 661.24 feet;

thence North 00 00'17" East 1,321.72 feet;

thence North 89038'55" West 661.57 feet;

thence North 00000'21" West 330.34 feet;

thence North 89040'14" West 1,325.52 feet;

thence North 89648'05" West 1,325.34 feet;

thence North 00004'20" West 1,971.59 feetto the East and West running 1/16th line

of the Southeast Quater of Section 11 Township 42 South, Range 14 West, SaltLake

Base & Meridian;

thence South 89043'24" West 1,327.48 feetalong said 1/6thlineto the Center

Section lineof said Section 11;

thence North 00005'30" West 1,323.28 feetalong said Center Section line;

thence North 89-45'34" East 1,327.43 feetalong the Center Section line;

thence North 00,03'28" West 858.04 feet:

thence North 89 54'53" East 466.69 feet;

thence North 00 03'20"West 466.69 feet;

thence South 89 54'53"\Nest 134.63 feet: NO V 2 1006

thence North 00 02'54" West 661.92 feet;

thence North 89 59'32"East 26.64 feet;

thence North 01 55'31" East 551.57 feet;

thence Noth OS 30'35" East 2100 feet:

thence northerly87.72 feetalong an are of a 400.00 footradiuscurie to the right

(Denterbears South 84 29'25" East long chord bears North 1164731" East 87.54 feet
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with a centralangle of 12~33'52");

thence northeasteriv212.41 feetalong an are of a 400.00 footradius curve to the

right(centerbears South 71^55'34" East long chord bears North 33-17'11" East 209.92

feetwith a centralangle of 30-25'30");

thence North 48'29'56"East 250.77 feet;

thence North 42 44'37"East 146.42 feet;

thence North 35-39'06"East 152.80 feet;

thence northerly324.23 feetalong an arc of a 250.00 footradius curve to the left

(centerbears North 54020'54" West long chord bears North 01030'O7" West 301.98 feet

with a centralangle of74-18'26");

thence North 38 39'20"West 256.21 feet;

thence North 35'11'28"West 316.56 feet;

thence northerly265.46 feet along an arc of a 420.00 footradius curve to the right

(centerbears North 54048'32" East long chord bears North 17-05'O3" West 261.06 feet

with a centralangle of 36oi2'50");

thence North 01-01'22" East 374.68 feet;

thence northerly57.01 feetalong an arc of a 351.35 footradius curve to the left

(centerbears North 81643'O4" West long chord bears North 03038'01" East 56.95 feet

with a centralangle of09-17'50");

thence South 89052'56"West 386.70 feettothe Southerly Right of Way lineof State

Route 9, and runningthe following(6)courses along said south line;

thence northeasterly340.68 feetalong an arc of a 1,532.39 footradius curve to the

left(centerbears North 20-24'55" West long chord bears North 63012'57" East 339.97

feetwith a centralangle of 12044'16");

thence South 31 43'22" East 25.01 feet;

thence northeasterly258.89 feetalong an arc of a 1,557.39 footradius curve to the

left(centerbears North 33-07'49" West long chord bears North 52006'27" East 258.59

feetwith a centralangle of 09031'28");

thence North 47-20'43" East 689.70 feet;

thence northeasterly1,258.99 feetalong an arc of a 2,775.00 footradiuscurve to

the right(centerbears South 42-39'18" East long chord bears North 60020'32" East

1.248.22 feetwith a centralangle of 25-59'40");

thence North 73,20'22" East 494.46 feet;

thence South 00022'OS" West 898.65 feetto the Center Section lineof Section 1

Township 42 South. Range 14 West. SaltLake Base & Meridian;

thence South 89-35'OS" East 1,327.22 feetalong said Center Section line;

thence North 00 10'33"East 1.350.90 feetto the Southerly Right ofWay lineof

State Route 9, and running Northeasterlythe following(16) courses along said south

thence South 89 50'i2" East 254.45 feet; 10

thence No h 73 19'O3"East 413.47 feet;
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thence North 73"39'24"East 1,951.74 feet;

thence North 73.39'24"East 3,609.85 feet;

thence North 00'08'36"West 19.03 feet;

thence North 73038'48"East 214.52 feet;

thence North 16,3733" West 36.32 feet;

thence North 73.39'24"East 350.33 feet;

thence North 84"S6'32" East 254.78 feet:

thence North 75 40'25" East 283.52 feet:

thence North 51.4018" East 174.13 feet;

thence North 87"28'01"East 687.67 feet;

thence North 89603'O9" East 384.16 feet;

thence South 89656'48" East 163.49 feet;

thence North 84049'43"East 213.73 feetto the East Section lineof Section 31

Township 41 South, Range 13 West, SaltLake Base & Meridian;

thence South 00'14'57" East 756.21 feetalong said East Section lineto the

Southeast Corner ofsaid Section 31;

thence South 89058'42" West 50.03 feet;

thence South 89655'25"West 1,298.32 feet;

thence South 00-05'38" West 1,688.70 feet;

thence North 79032'i2"West 977.04 feet;

*

thence South 31'21'48"West 1,412.00 feet;

thence South 07 15'46"West 2,239.94 feet;

thence South 00'00'47" East 495.70 feetto the South Section lineof Section 6,

Township 42 South, Range 13 West, SaltLake Base & Meridian;

thence South 89"56'34"West 662.21 feetalong said South Section lineto the

Northwest Corner ofSectionalLot 1.Section 7, Township 42 South, Range 13 West,

SaltLake Base & Meridian;

thence South00-00'25" East 2,642.64feet along the West line'sof Sectional Lot's

1 & 6 to the Center Section lineand the Northeast corner of Sectional Lot 7, of said

Section 7;

thence South 00 00'22"West 1,320.08 feetalong the West lineof said Lot 7 to the

Southeast corner of SectionalLot 8;

thence South 89 50'33"West 2.141.15 feeta ong the South lineof Sectiona Lot's 8

& 9 tothe West Section lineof said Section 7:

thence South 00 02'18"West 1,321.40 feetalong saidWest lineto the Point of

Beginning.

Containing 91,741.842 square feetor 2.106.103 acres

PARCEL 1

8 0 9 2
10 06
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Beginning at a pointbeing North 89039'31" West 173.50 feetalong the South Section

lineand South 33.00 feetfrom the 16th corner common to Sections 12 and 13

Township 42 South, Range 14 West, SaltLake Base & Meridian,and running;

thence South 00002'07" West 200.00 feet;

thence North 89039'31"West 435.60 feet;

thence North 00002'07" East 200.00 feet;

thence South 89639'31" East 435.60 feetto the Point of Beginning.

Containing 87,119 square feetor 2.000 acres.

PARCEL 2

Beginning at the 1/16thcorner common to Section's 12 and 7, said corner being

locatedSouth 00,02'27"West 1,322.53 feetalong the East Section linefrom the

Northeast Corner of Section 12, Township 42 South, Range 14 West, SaltLake Base &

Meridian,and running;

thence South 00002'18"West 73.47 feet:

thence South 89"5T42" East 1,400.00 feet;

*

thence South 00^02'18"West 1,617.00 feet;

thence North 89 57'42"West 1,400.00 feet;

thence North 00-01'56" East 368.50 feet;

thence North 00-02'43" East 330.49 feet;

thence North 89-39'27"West 702.43 feet;

thence North 00001'48" East 330.50 feet;

thence North 89039'24"West 622.36 feetto the 1/16th line:

thence North 00000'59" East 660.95 feetalong the 1/16th line;

thence South 89-39'30"East 1,325.10 feetalong the 1/16thlinetothe Point of

Beginning.

Containing 3,371,714 square feetor 77.404 acres.

PARCEL 3

Beginning at a pointbeing North 89 52'29" East 2.803.74 feetalong the Center

Section lineand South 629.44 feetfrom the West Quader comer of Section S.

Township 42 South Range 13 West, Sat Lake Base & Meddian, and running;

thence East 100 00 feet:

thence South 100 00 feet:
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Containing 10,000 square feetor 0.230 acres.

PARCEL 4

Beginning at a pointbeing South 00-15'22" West 304.47 feetalong the East Section

lineofSection 1.frornthe Northeast corner of Section 1,Township 42 South, Range 14

West, SaltLake Base & Meridian,and running;

thence South 00615'22"West 200.00 feetalong said East Section line;

thence South 73.53'22"West 435.60 feet;

thence North 00015'22" East 200.00 feet;

thence North 73"S3'22" East 435.60 feetto the Point of Beginning.

Containing 83,590 square feetor 1.919 acres.

LEGAL DESCRIPTION -PARCEL "B"

Beginning at a pointbeing North 89051'O9" East 329.10 feetalong the South Section

linefrornthe Southwest Corner of Section 18,Township 42 South, Range 13 West, Salt

Lake Base & Meridian,and running;

thence North 00000'41"West 352.39 feet;

thence North 89659'19" East 330.00 feet;

thence North 00-00'41"West 660.00 feet:

thence North 89659'19" East 330.00 feet;

thence North 00,00'31" East 660.22 feet;

thence North 89059'28" East 330.00 feet;

thence North 00 00'32"West 2,640.00 feet;

thence South 89 59'28"West 660.00 feet;

thence North OO 00'32"West 978.17 feetto the North Section lineof said Section

18:

thence North 89 4740" East 1,490.83 feetalong said North line;

thence South 00 10'22"East 2.647.63 feet:

thence South 00 14'04"East 2.643.87 feetto the South Section lineof said Section

18:

thence South 89 51'O9"West 1.838 96 feetalong said South linetothe Point of

oeg nning.
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Exhibit "B"

Elim Valley

PreliminarySitePlan

August 30,2006

ElimValley
DevelopmentAgreement
19DECO6

27



20070000768 01/05/2007 09:22:44 AM

Page 34 of 55 Washington County

8

ROSENBERG ASSOCIATES

362EastRiversideDrive.SuiteA-3St.George,Utah84790
Phone(430)873-8888Fax(435)873-8397



20070000768 01/05/2007 09:22:44 AM

Page 35 of 55 Washington County

Exhibit "C"

Elim Valley

Planning Commission Recommendation of Approval

Application #2006-ZC-16

ElimValley
DevelopmentAgreement
19DECO6
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Exhibit"D"

Elim Valley

CityCouncilApproval

Application# 2006-ZC-16

ElimValley
DevelopmentAgreement
19DECO6
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NEW BUSINESS

Consideration and possibleapproval of purchase of new ambulance. Ed Campbell

explainedthisnew ambulance was includedinthebudget.The department willkeep theold

ambulance in servicetoprovide betteroptionsforresponse.
There isa $30,000 grantand funds

from reservestohelp financethisproject.Chief Campbell
recommended the Council award the

bidtoRocky Mountain Ambulance foran ambulance manufactured inFloridaata costof

$117,490 partiallyequipped.He explaineditwilltake an additional$3,000 to fullyequip the

new ambulance. He saidthey areaveragingabout 1200 medical calls.

Glenwood Humphries motioned to approve thepurchase of thenew ambulance through Rocky

Mountain Ambulance, seconded by Dave Sanders.Motion unanimously approved. Council

members expressedappreciationforthe granttolower
the costforthe City.

ClarkFawcett toldthestoryof a group of fireand ambulance personnelwho once went topick

up a new ambulance and ended up inMexico and got stopped attheborder
with the drug

sniffingdog intheambulance. Chief Campbell clarifiedthatwas fifteenyears ago!

Consideration and possibleacceptance of road dedicationplatsfor:

A. GilbertIndustrialCourt Road Mike Bradshaw from Coral Canyons explainedthisroad is

tiedtoFoothillsCanyon Drive.The road isa culde sac and willservesome industrial

development.
B. FoothillsCanyon Drive This istheportionof theroad tiedto Gilbert

IndustrialCourt road.

LarryLeBaron motioned to accepttheseroad dedicationsforGilbertIndustrialCourt Road and

FoothillsCanyon Drive,seconded by Dave Sanders.Motion unanimously approved.

C. 2000 West and a portion of 100 North Mac J.Hall explainedsome months ago the

developersasked the Council ifthey could move 2170 West to 2000 West. This platdedicates

thenew alignment.The developershave provided a bond forimprovements.

Dave Sandersmotioned to acceptthe dedicationplatfor2000 West and a portionof 100 North,

seconded by Glenwood Humphries. Motion unanimously approved.

Consideration and possibleapproval of an ordinance approving a zone change from PDO,

Planned Development Overlay; R-1, SingleFamily Residential;RA-1, Residential

Agriculturalone acre;and HC, Highway Commercial, to PDO/R-1-8, Planned

Development Overlay/ Single Family Residential8,000 square footlotson approximately

2164 acreslocated at approximately 3700 West south of SR-9 for the project known as

Elim Valley
- applicant McNeil Development, Parker Atkins agent

Mike Jensen asked ifthePDO siteplan does commit to a golfcourse and notjust,desertopen

space.Mr. Parker statedtheirdesignationon thesiteplan isimproved open space.The golf

courseisbeing designed and language inthedevelopment agreement at4.6.1.1covers the golf

course.Numbers arebeing clarifiedforthisdevelopment agreement.Based on thedigitizedmap

approximately200 acresforgolfcourse arespecified.JeffStarkey
statedthe developers

understoodtheywould have to amend thedevelopment agreement and the siteplan ifthey

decidenot toprovidethisimproved open space or golfcoursein theplan.
Mr. Jensen

emphasized thedesirabilityof an improved golfcourse over undeveloped open space.

EthelynHumphries motioned to approve theordinancegrantingthePDO/R1-8 zone change

subjecttodevelopment agreement approvaland acceptance,seconded by Dave Sanders.Motion

unanimously approved.

ParkerAtkins asked iftherewere any specificissuestobe addressedtonightregardingthe

development agreement.JeffStarkeysaidhe talkedtoNeil Lindberg and the agreement should

be ready forapprovalatthenext meeting.

2
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Exhibit"E"

Elim Valley

Open Space and Parks Schematic Plan

February 20,2006

ElimValley
DevelopmentAgreement
19DECO6
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Exhibit"F"

Elim Valley
Road Cross SectionDesigns

ElimValley
DevelopmentAgreement
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Hurricane Fireand Rescue Letters

October 14 and 16,2006
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HORRIC4NE

FIRE & RESCUE

Chief Ed Campbell

202 E. State Phone 435-635-9562

Hurricane, Utah 84737 Fax 435-635-5259

October14,2006

Mayor, CityCouncil,CityManager,

Re:Elim ValleyProject

While Ido notadvocatereducingtheminimum clearancesaspertheInternationalFireCode

(EC) adoptedby boththeStateOf Utah and HurricaneCity,Elim ValleyPlanningand

*

Development hasofferedsome remedy tomitigatethepotentialproblemsthatmay arise.
IftheCityCouncilsochooses,Ibelieveitmay be possibletoprovidean adequatelevelof

protectiontothisareawiththefollowingrequirements:

1- Inter-connectivityisproposedwithno cul-de-sacs.Thisdoesallowforresponse
from more thanone direction.

2- They haveofferedtoreducethenormalhydrantspacingby 50%. Inaddition,I

would proposehydrantsand mains capableofprovidingtherequiredfireflowsto
be placedinthealleyways witha maximum spacingof400'.(Alleyswillneedto
be a minimum of26'wide unobstructed)

3- Requireallbuildings,bothresidentialand commercial,tohave an approved
automaticsprinklersysteminstalled.(Includinggarages,concealedspaces,and

attics)
4- Providea minimum widthof 12'fortravellane(unobstructed)insteadofthe9'

and 10'proposedinsome areas.(When onlyone travellaneexists)
5- Concernswithtreecanopiesbeingmaintainedattherequiredminimum heightof

13'6"forthefullwidthasthetreesmature.
Each phasewillneed tobe reviewedcarefullyforaccessand hydrants.
With theseproposals,Iam onlyaskingforadditionalwidthson two oftheirproposedroad

designs.(ST-46-18modifytorequireone 8'parking& one 12'travellane;AV-V-36 modifyto

requireone 8'parking& one 12'travelineachdirection)
Eightofthetenproposedroaddesignswould be acceptablewithitems1-5aboveinplace.IfST-
46-18and AV-V-36 arewidenedasIpropose,thenallroaddesignswould be acceptablewiththe
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I

*
abovementionedadditionalrequirements.
Mr. ParkerAtkinshasaskedfora technicalexplanationofany changesfrom theirproposal.I
would simplystatethatwitha widthof 10'mirrortomirroron ourapparatus,thata travellane
widthof 10'orlesswould notallowforaccesstobuildingsfrom theroadway ifa vehiclewas
parked.(Itwould stillbe difficultand conditionswould notbe optimum at12'widths)
Also,therequirementsforsprinklersinallareaswould be neededtopossiblyslow thespreadof
fire.Sprinklersarenota 100% guaranteethatthefirewould be totallyextinguished.With the

requirementsthatIhaveproposed,Ibelieveallofthem tobe a minimum toensurethattheFire
Departmentwould be abletoprovidean adequateresponseaswe would ina "normal"or
traditionaldevelopmentthatwould meet allaspectsoftheEC.
Pleasefeelfreetocontactme ifIcan answerany questionsorconcernsthatyou may have.

Sincerely,

ChiefEd Campbe
HurricaneFire& Rescue

*

*
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*

HORRICANE

FIRE & RESCUE

ChiefEd Campbell

202 E. State Phone 435-635-9562

Hurricane, Utah 84737 Fax 435-635-5259

October16,2006

Re:FireDepartmenteview ofproposed
streetsectionsforElim Valley

To whom itmay concem:

*

InreviewingtheproposedstreetsectionsforElim Valley,Iwould approvethefollowingasthey
would applyinthisdevelopmentwithadditionalrequirementsaslistedinmy lettertotheCity
CouncildatedOctober14,2006.

CS-64-36;CS-84-56;RD-32-12(oneway);RD-68-40;ST-53-25;AV-V-20; AV-V-56; CS-56-
28(oneway).
StreetsectionsST-46-13& AV-V-36 would need tohavetmvellanesincreasedfrom 10'to 12',
withone 8'parkinglane.
WithouttherequirementsIlistedintheabove referencedletterinplace,thenallstreetsections
would havetobe reviewedagain.

Sincerely,

ChiefEd Campb I

HurricaneFire& Rescue
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Toni,

Ialsohave a $200 check foryou too....I'llrunitoverinthemorning....

ACCOUNT NUMBER TAX IDENTIFICATION NUMBER

751043 H-4-2-1-1103

751076 H-4-2-2-2303

751027 H-3-2-6-1402

751035 H-3-2-7-4402

751472 H-4-2-11-2102

751084 H-4-2-12-1102

751092 H-4-2-13-1409

Thanks,

TravisB. Walbeck, P.E.

Rosenberg Associates

Phone: (435) 673-8586

Fax: (435) 673-8397
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