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DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS, AND EASEMENTS

CANYON GATE SHOPPING CENTER

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS

AND EASEMENTS (“Declaration” is made as of this (5 day of

/S TAAA AT 2021, by CANYON GATE LLC, a Utah limited liability company

(“Declarant”). Capitalized terms in this Declaration have the meanings either defined herein
or as provided in Section 1.1 hereinbelow.

RECITALS

A. Commercial Center. Declarant is the owner of the real property located in the City
of Spanish Fork, Utah County, State of Utah, which is legally described on Schedule “A”
attached hereto and incorporated herein by reference (the “Commercial Center Land”).
Declarant plans to develop and build the Commercial Center, as defined and described herein,
on the Commercial Center Land. All of the Commercial Center Land, Buildings, and uses
located thereon shall be subject to the terms and conditions of this Declaration, including
binding against any assignors, assignees, assigns, and so forth of any land or interests
associated with the Commercial Center. This Declaration, including any present or future
amendments, shall run with the Commercial Center Land.

B. Intent. Declarant desires to restrict the Commercial Center and its uses in accordance
with the terms and provisions of this Declaration in order to provide for (i) the orderly
development, operation, and maintenance of the Commercial Center, (ii) the construction of
compatible improvements in the Commercial Center, (iii) common easements for ingress and
egress of pedestrian and vehicular traffic, (iv) reciprocal parking rights, (v) procedures for the
maintenance of the Commercial Center, and (vi) such other matters as are provided herein.

NOW THEREFORE, the Declarant does hereby make and consent to this Declaration as

Page 1 of 52



1.1

IN8839:2021 PG 2 of 72

follows:
1. PRELIMINARY

Definitions. The following terms as used in this Declaration shall have the meanings set forth
below.

1.1.1 “Applicable Laws”: The statutes, laws, ordinances, rules, regulations,
orders, ordinances and provisions of the State of Utah, the City and other governmental
agencies having jurisdiction over the Commercial Center or the use thereof.

1.1.2 “Approving Person”: As defined in Section 15.7.

1.1.3 “Association”: The association of Owners known as Canyon Gate
Spanish Fork, Inc., a Utah nonprofit corporation.

1.1.4 “Association Documents”: This Declaration, Articles of Incorporation
of the Association, Bylaws of the Association, and Rules and Regulations as may be amended
from time to time.

1.1.5 “Authorized Occupant”: In the singular, any tenant, subtenant,
licensee or similar party who is entitled by written agreement to occupy any Floor Area of any
Building located within the Commercial Center, or in the plural all or some portion of the
same as the context requires.

1.1.6  “Benefitted Parties”: Owners of the Commercial Center, their
Authorized Occupants, contractors, employees, agents, customers, licensees and invitees and
the subtenants, contractors, employees, agents, customers, licensees and invitees of such
Authorized Occupants.

1.1.7 “Building(s)”: Buildings, offices, and commercial structures located
upon the Commercial Center Land, including but not limited to each such building’s
appurtenant improvements known as Canopy Areas and/or Service Facilities.

1.1.8 “Canopy Areas”: Areas located under canopies or roof extensions
which extend from a Building, together with any columns or posts supporting the same, all of
which shall be constructed, owned, operated and maintained by the Owner of the Building to
which the same are attached.

1.1.9 “Center Sign(s)”: Monument and/or pylon signs, if any, which will be
located in areas allowed by the City and approved by the Consent of the Owners.

1.1.10 “City”: The City of Spanish Fork, Utah County, State of Utah.
1.1.11 “Collection Costs”: As defined in Section 11.1.

1.1.12 “Commercial Center”: The Commercial Center Land, together with
all Buildings and other improvements located thereon and all thereunto pertaining.

Page 2 of 52



IN8839:2021 PG 3 of 72

1.1.13 “Commercial Center Land”: The real property described on
Schedule “A”, and consisting of the Parcels.

1.1.14 “Common Facilities”: All those areas located upon each Parcel,
excluding the Buildings, but including, without limitation, the following: sidewalks
(excluding store front sidewalks and those adjacent and contiguous to Buildings located
within the Commercial Center which are the responsibility of their Parcel Owner) and trails
(except where maintained by the City); walkways; aisles and driveways providing ingress and
egress to the Buildings and parking areas located within the Commercial Center to and from
adjacent public streets and highways; all parking areas; any and all storm water systems
(excluding all retention and detention basins or facilities located on each Parcel for the
exclusive use of such Parcel), and including compliance with the requirements of any
applicable storm water agreements, as well as any additional applicable recorded documents;
any and all land drains (excluding those installed for the exclusive benefit of a particular
Building or Parcel); unloading areas (except for Service Facilities which are for the exclusive
use of a particular Building or Parcel); shrubbery; plantings and other landscaping; the
illuminating and mechanical equipment used exclusively in connection with any of the
foregoing (but excluding any illumination and mechanical equipment use or operated for a
Building; all utility lines and facilities, including but not limited to all sewer lines and water
lines, servicing the Parcels to the perimeter walls of any Building in the Commercial Center
(but excluding any utility lines and/or facilities which exclusively service only one Parcel and
the improvements located thereon); Center Signs; Pad Monument Signs; and all other portions
of the Commercial Center designated by the Consent of the Owners from time to time as
Common Facilities.

1.1.15 “Common Facilities Budget”: As defined in Section 7.1.1.

1.1.16 “Common Facilities Charge”: As defined in Section 7.4.1.3 and
sometimes referred to as a “periodic assessment” or a “common area maintenance fee”.

1.1.17 “Common Facilities Lien”: As defined in Section 11.1.
1.1.18 “Common Facilities Maintenance”: As defined in Section 6.1.

1.1.19 “Common Lighting”: Lighting to be provided for the Common
Facilities initially as the Declarant shall deem appropriate during the initial development and
operation of the Commercial Center through the Declarant Control Period, and thereafter as
determined by the Consent of the Owners.

1.1.20 “Condemnation Award”: As defined in Article 14.

1.1.21 “Consent of Owners”: The approval of the Owners holding at least
fifty percent (50%) of the Proportionate Shares and of the Consenting Party.

1.1.22 “Consenting Party”: The Declarant as long as it is the Owner of at

least one Parcel or has any ownership interest in any of the Parcels, according to the official
plat thereof on file with the Recorder’s Office.
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1.1.23 “Contracting Party”: As defined in Section 2.6.1.2.

1.1.24 “Declarant”: As defined above, as well as any Owner to whom the
Declarant or a successor thereto assigns all of its rights to be the Declarant hereunder.

1.1.25 “Declarant Control Period”; As defined in Section 12.1.2.

1.1.26 “Declaration”: This Declaration of Covenants, Conditions,
Restrictions, and Easements for Canyon Gate Shopping Center.

1.1.27 “Default Rate”: A rate of interest equal to the greater of (i) the Prime
Rate plus ten percent (10%) per annum, compounded annually, or (ii) eighteen percent (18%)
per annum, compounded annually.

1.1.28 “Defaulting Party”: As defined in Section 11.1.
1.1.29 “Deficiencies”: As defined in Section 11.2.

1.1.30 “ECR”: Those EASEMENTS WITH COVENANTS AND
RESTRICTIONS AFFECTING LAND recorded on February 7, 2017 as entry no.
13238:2017 in the office of the Utah County Recorder. Said ECR is referenced and
incorporated herein as Schedule “E”.

1.1.31 “Employee Parking Areas”: Those areas designated as “Employee
Parking Areas” pursuant to the provisions of Section 5.2.

1.1.32 “Environmental Laws”: As defined in Section 13.3.2.

1.1.33 “Floor Area”: With respect to a Parcel within the Commercial Center
upon which a Building (excluding Canopy Areas and Service Facilities) has been erected,
Floor Area shall mean the total number of square feet of floor space on all levels or stories in
a fully constructed Building and approved for occupancy by the City, whether or not actually
occupied, excluding basement, subterranean, and balcony space, unless that space is used as
selling area. Floor Area shall be measured from the exterior line of the building exterior walls
and from the center line of any party or common interior walls without deduction for
columns, walls or other structural or nonstructural components. With respect to a Parcel
within the Commercial Center upon which an office building has been erected, Floor Area
shall mean the total number of rentable square feet located in each such office building as
determined using the latest BOMA standards. With respect to a Parcel within the Commercial
Center which is vacant (i.e., on which no Building has been erected), Floor Area shall mean
the Floor Area Ceiling assigned to such Parcel as shown on Schedule “C” attached hereto,
until such time as a Building is erected upon such Parcel, at which time the Floor Area
assigned to such Parcel shall be the Floor Area of the Building as provided for in this Section.

1.1.34 [Intentionally Omitted.]

1.1.35 “Hazardous Substance”: As defined in Section 13.3.2.
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1.1.36 “Immediately Adjacent Building”: A Building that shares a common
wall with another Building or a Building whose exterior wall has no material separation from
the exterior wall of an adjacent Building.

1.1.37 “Lienholder”: Any mortgagee under a mortgage or a trustee or
beneficiary under a deed of trust constituting a lien on any Parcel.

1.1.38 “Management Fee”: As defined in Section 7.4.1.

1.1.39 “Manager”: As defined in Section 6.2.

1.1.40 “Minimum Parking Count”: As defined in Section 2.3.
1.1.41 “Non-defaulting Party”: As defined in Section 11.1.
1.1.42 [Intentionally Omitted.]

1.1.43 “Office Building” is herein defined as a single-story building in which
business, clerical, or professional activities are conducted.

1.1.44 “Operating Costs”: As defined in Section 7.2.

1.1.45 “Owner”: The Person or Persons holding record fee title to a Parcel, as
reflected in the records of the Recorder and their respective heirs, successors and assigns. If
there are more than one record title to a Parcel, each record holder shall be an Owner. The
term “Owner” includes the Declarant to the extent that the Declarant is the record holder of
title to a Parcel. Notwithstanding any applicable theory relating to a mortgage deed of trust,
or like instrument, the term “Owner” shall not mean or include a mortgagee or beneficiary or
trustee under a deed of trust, unless and until such person has acquired title pursuant to
foreclosure or any arrangement or proceeding in lieu thereof.

1.1.46 “Pad(s)”: “Pad” shall mean any of Lots 101 through 108, as shown on
the Plat, and “Pads” shall mean any two or more thereof where the context requires. These
Pads are sometimes also referred to herein as Parcels, depending on context.

1.1.47 “Pad Monument Sign”: Monument signs, to be located on a Pad
which are intended to be utilized by the Authorized Occupants (which may be for the benefit
of Authorized Occupants of more than one Pad) in locations approved by the City, and during
the Declarant Control Period, the Declarant, and thereafter with the Consent of Owners.

1.1.48 “Parcel(s)”: In the singular, any of the Lots 101 through 108, as shown
on the Plat, and in the plural, any two or more of such Lots.

1.1.49 “Parcel Area”. The size of each Parcel, measured in square feet or
acres, as shown of the Plat, as the same may be amended from time to time.
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1.1.50 “Person”: Individuals, partnerships, limited liability companies, firms,
associations, corporations, trusts, governmental agencies, administrative tribunals, or any
other form of business or legal entity.

1.1.51 “Plat”: The Subdivision plat of Canyon Gate Shopping Center as
recorded in the official records of the Recorder on , 2020, as Entry No.
, in Book , beginning at Page , as the same may be amended.

1.1.52 “Prime Rate”: The rate of interest which shall be the rate of interest
reported from time to time on the financial page of The Wall Street Journal. Should, for any
reason, The Wall Street Journal cease to publish such prime rate, the Prime Rate shall be the
prime rate or other reference rate charged from time to time to corporate borrowers of the
highest credit standing by Zions First National Bank, N.A.

1.1.53 “Proportionate Share”: A percentage derived by dividing the Parcel
Area of a given Parcel by the total Parcel Area of all Parcels in the Commercial Center (as set
forth in “Schedule C”).

1.1.54 “Real Estate Taxes”: As defined in Section 9.1.

1.1.55 “Receipt”: As defined in Section 15.10.2.

1.1.56 “Recorder”: The Recorder of Utah County, State of Utah.
1.1.57 “Reimbursement Assessment”: As defined in Section 12.3.4.
1.1.58 “Requesting Person”: As defined in Section 14.7.

1.1.59 “Restrictions”: The covenants, conditions, restrictions, easements,
liens, and encumbrances contained in this Declaration.

1.1.60 “Seasonal Sales Area”: As shown on the Site Plan, if any such area is
designated, or as designated by the Association.

1.1.61 “Service Facilities”: Loading docks, trash enclosures, bottle storage
areas, drive-up and drive-through lanes, and other similar service facilities.

1.1.62 “Site Plan”: The site plan attached hereto as Schedule “B” and
incorporated herein by this reference, as the same may be amended from time to time in
accordance with the provisions of Section 2.2.3 of this Declaration.

1.1.63 “Training or Educational Facility”: As defined in Section 3.3.1.
1.1.64 “Trustee”: As defined in Section 11.6.
1.1.65 “Utility Facilities”: As defined in Section 4.2.1.

2. BUILDING AND COMMON FACILITIES DEVELOPMENT
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2.1 Standard. All Buildings and other structures shall be constructed and maintained in
accordance with all Applicable Laws.

2.2  Building Location. The specific placement and dimensions of all Buildings within the
Commercial Center (including those resulting from any remodeling, renovation, replacement,
or other re-construction) shall be consistent and subject to the following:

2.2.1 [Intentionally Omitted.]

2.2.2 Buildings constructed on Parcels may be constructed in such locations thereon as the then
Owner shall request in advance of obtaining City approvals and Declarant shall approve in
writing, Declarant’s prior approval not to be unreasonably withheld, delayed or conditioned,
provided that such location: (a) does not result in (i) the unreasonable impairment of the
visibility of the Commercial Center, (ii) a material impairment of access to the Commercial
Center from the public street and/or parking in the Commercial Center as shown on the Site
Plan, or (iii) a reduction in the number of parking spaces in the Commercial Center below the
Minimum Parking Count.

2.2.3 Site Plan Amendment: Provided all applicable approvals are obtained
and until the expiration of the Declarant Control Period, the Declarant may alter the Site Plan,
including but not limited to a change in location or orientation of a Building, parking stalls,
and ingress and egress to and from a Pad without the approval of the Owners. Thereafter
material modifications of the Site Plan shall require the Consent of the Owners, together with
the approval of applicable governmental agencies as the same may be required.

23  Parking. Each Owner of a Parcel located in the Commercial Center shall maintain at all
times on each of the Parcels owned by it, a parking ratio equal to or higher than shown on the
Site Plan as required by the City as a condition to occupancy of Building upon such Parcel
(herein the “Minimum Parking Count™). The size and configuration of the parking spaces
must satisfy the requirements of the City (which includes a requirement that the parking stalls
be at least ten [10] feet in width) and must be approved by the Declarant during the Declarant
Control Period and thereafter with the Consent of the Owners.

2.3.1 Governmental Parking Tax: If any governmental entity imposes a
parking tax upon the use of the parking facilities, then each Owner shall be responsible for the
payment of the parking tax imposed on the parking spaces located on such Owner’s Parcel.

2.3.2 Miscellaneous Parking Provisions:

2.3.2.1 The parking facilities shall be used for the parking of only
standard sized motor vehicles or motorcycles, and shall not be used for the parking or storage
of recreational or other oversize vehicles.

2.3.2.2 No parking facilities located on the Commercial Center Land
shall be used or licensed for parking for any off-site property or business.

2.3.2.3 No Owner shall have the right to install gates or other entry
control equipment, curbing, bollards, or other obstructions to the drive aisles and parking
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facilities located on its Parcel.

Common Facilities. Except as may be provided for in any applicable easement agreement or
recorded document, the Common Facilities are hereby reserved for the use of the Benefitted
Parties. The Common Facilities may be used for vehicular driving, parking (except that there
shall be no multi-level parking), pedestrian traffic, directional signs, permitted signage,
sidewalks, walkways, landscaping, perimeter walls and fences, lighting for Common
Facilities (herein “Common Lighting”), utilities, and Service Facilities designated for
common use, if any, and for no other purpose unless otherwise specifically provided in this
Declaration. The Common Facilities shall be constructed in accordance with the material
provisions of the Site Plan and shall be kept and maintained as provided for herein. The sizes
and arrangements of the Common Facilities improvements, including, without limitation,
service drives and parking areas, striping, traffic directional arrows and signs, concrete
bumpers, Common Lighting, perimeter walls and fences, and landscaped areas together with
necessary planting may not be materially changed after initial construction as approved by the
Declarant without the prior written Consent of the Owners.

Type and Design of Building.

Quality and Compatibility. Each Building to be constructed in the Commercial Center shall
be constructed to accommodate Permitted Uses as specified in Article 3, as well as referenced
in the ECR attached as Schedule “E”, and shall be of first quality construction and
architecturally designed so that its exterior elevations (including, without limitation, signs and
color) will be architecturally and aesthetically compatible and harmonious with all other
Buildings located in the Commercial Center as reasonably determined by the Owners, subject
to the following:

2.5.1.1 Subsequent to the Declarant Control Period, no Building may be constructed nor the exterior

of any existing Building changed in any way (including, without limitation, signs and color)
without the prior, written Consent of the Owners as to the exterior elevations (including,
without limitation, signs and color) of the Building to be constructed or modified, which
approval shall not be unreasonably withheld, conditioned, or delayed. Notwithstanding the
foregoing: (a) the standard signs and logos of a national franchise or business, as such logos
and signs may exist from time to time, shall not require approval; (b) the opening, closing or
relocation of any door shall not require approval; and (c) subject to all other restrictions
contained herein and except as otherwise required herein, the standard building elevations of
national businesses located on Parcels shall not require the Consent of the Owners.

2.5.1.2 Subsequent to the Declarant Control Period, before construction is commenced of any

proposed Building or any modification of an existing Building which requires approval as
specified in Section 2.5.1.1, sufficient information shall be sent to the Owners to enable them
to make a reasonable determination as to the architectural and aesthetic compatibility of said
Building or modification with all other Buildings in the Commercial Center. No Owner may
arbitrarily or unreasonably withhold its approval of the proposed Building or modification if it
is architecturally and aesthetically compatible and harmonious with all other Buildings in the
Commercial Center and otherwise complies with the requirements of this Declaration. Each
Owner must approve or disapprove a proposal submitted to it within thirty (30) days after the
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receipt of the proposal, and, if such Owner disapproves the proposal, it shall provide a written
explanation in reasonable detail of its reasons for disapproval. If an Owner (even though it
rejects or disapproves the proposal) fails to provide such explanation within the thirty (30)
day period, such Owner shall be deemed to have approved the proposal provided that with the
submission of such approval, the party seeking the approval has stated in writing to the Owner
whose approval is sought, that if a disapproval with supportive explanation is not delivered to
the party seeking the approval within the thirty (30) day period after receipt of the proposal,
approval shall then be deemed to have been given. If the proposal is disapproved as provided
herein, then an alternative proposal may be submitted, which alternative proposal shall be
submitted and considered in the same manner and according to the same procedures as the
initial proposal. No approval or deemed approval of the architectural and aesthetic
compatibility of any Building or modification of a Building shall waive any requirement that
all Buildings be built of first quality construction or any other requirement applicable under
this Declaration. If a dispute arises regarding whether a Building or modification to a
Building is architecturally and/or aesthetically compatible and harmonious with other
Buildings in the Commercial Center, the parties shall attempt to resolve the dispute informally
and in an amicable manner. If the parties cannot resolve the dispute among themselves, the
parties shall then attempt to resolve the dispute through a review of the proposed plans and
specifications by a mutually approved and qualified architect. If the dispute still remains
unresolved, the parties shall submit the dispute to arbitration as provided in Section 15.4
herein.

2.5.2 Sprinkler Systems. Every Building either shall be equipped with automatic sprinkler
systems or similar systems which meet or exceed applicable building codes and do not
adversely affect the fire rating (for insurance purposes) of any Building built upon any
adjacent Parcel.

2.5.3 Structural Integrity. No Building shall be built in a manner that shall adversely affect the
structural integrity of any other Building in the Commercial Center.

2.5.4 Height. All Buildings in the Commercial Center shall be multi-level and/or height
restrictions as laid out in the ECR and shall comply with all applicable laws, rules,
ordinances, and regulations of any governmental body having jurisdiction over the
Commercial Center, including the height of mechanical fixtures and equipment and screening
of the same, excluding incidental architectural embellishments and peaks, measured from the
finished grade at the center point of the front side of the Buildings (i.e., the side of the
Building facing the customer parking lot, or if more than one customer parking lot abuts the
Building, the side of the Building containing the main entrance). Any variance from the
restrictions set forth above shall require the prior written approval of the Declarant during the
Declarant Control Period and thereafter the Consent of the Owners.

2.5.5 Basements and Mezzanine Restrictions. No mezzanine or basement area constructed as
part of a building shall be used for the sale or display of merchandise unless the same is first
approved in writing by the Consent of the Owners.

2.5.6 Building Maintenance. Each Owner, at its sole cost and expense, shall maintain or cause to
be maintained the exterior and interior of any Building, including any Canopy Areas and

Page 9 of 52



IN8839:2021 PG 10 of 72

Service Facilities (unless designated as part of the Common Facilities) located on such
Owner’s Parcel(s) in a quality and condition comparable to that of first-class Commercial
Centers of comparable size and nature located in the same geographic area as the Commercial
Center. All Service Facilities shall be attractively screened from view from the parking areas
in a manner initially approved by the Declarant or, after the Declarant Control Period,
approved with the Consent of the Owners.

2.6  Construction Requirements.

2.6.1 Timing and Manner of Work. All work performed in the construction, maintenance, repair,
replacement, alteration or expansion of any Building, sign or Common Facilities
improvements located in the Commercial Center shall be effectuated as expeditiously as
possible and in such a manner as not to unreasonably interfere, obstruct or delay (i) access to
or from the Commercial Center, or any part thereof, and any public right-of-way, (ii)
customer vehicular parking designated in that portion of the improved Common Facilities
located in front of any Building constructed in the Commercial Center, or (iii) the receiving of
merchandise by any business in the Commercial Center including, without limitation, access
to Service Facilities. All Common Facilities shown on the Site Plan for a Parcel shall be
constructed and installed in advance of or in connection with the construction of the
Building(s) on the Parcel.

2.6.1.1 Staging for the construction, replacement, alteration or expansion of any Building, sign or
Common Facilities improvements located in the Commercial Center including, without
limitation, the location of any temporary buildings or construction sheds, the storage of
building materials, and the parking of construction vehicles and equipment shall be limited to
that portion of the Commercial Center approved in writing by the Declarant during the
Declarant Control Period and thereafter with the Consent of the Owners; however, to the
extent possible, the staging area must be self-contained on the Parcel where construction
activity is to occur.

2.6.1.2 Unless otherwise specifically stated herein, the Person contracting for the performance of
such work (“Contracting Party”) shall, at its sole cost and expense, promptly repair and
restore or cause promptly to be repaired and restored to its prior condition all Buildings, signs
and Common Facilities improvements damaged or destroyed in the performance of such
work.

2.6.2 Liens. The Contracting Party shall not permit any liens to remain effective against any Parcel
for any work done or materials furnished in connection with the performance of the work
described in Section 2.6.1 above; subject to the following:

2.6.2.1 The Contracting Party may contest the validity of any such lien, but upon a final
determination of the validity thereof, the Contracting Party shall cause the lien to be satisfied
and released of record.

2.6.2.2 The Contracting Party shall, within thirty (30) days after receipt of written notice from an
Owner or Authorized Occupant, cause any such outstanding lien or claim of lien to be
released of record or transferred to a bond in accordance with Applicable Laws, in a manner
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reasonably satisfactory to the Person giving notice, failing which such Owner or Authorized
Occupant shall have the right, at the Contracting Party’s expense, to transfer said lien to a
bond.

2.6.2.3 The Contracting Party shall indemnify, defend and hold harmless the Owners and Authorized
Occupants of the Commercial Center from any and all liability, claims, damages, expenses
(including reasonable attorneys’ fees incurred in or before any action, at trial, on appeal or in
bankruptcy court), liens, claims of liens, judgments, proceedings and causes of action, arising
out of or in any way connected with the performance of such work, unless caused by the
negligent or willful act or omission of the otherwise indemnified Person, its tenants,
subtenants, agents, contractors or employees.

2.6.3 Incidental Encroachments. The Owners acknowledge and agree that incidental
encroachments upon the Common Facilities and Buildings may occur as a result of the use of
ladders, scaffolds, store front barricades and similar facilities in connection with the
construction, maintenance, repair, replacement, alteration or expansion of Buildings, signs
and Common Facilities improvements located in the Commercial Center, all of which are
permitted hereunder so long as all activities requiring the use of such facilities are
expeditiously pursued to completion and are performed in such a manner as to minimize any
interference with use of the improved Common Facilities or with the normal operation of any
business in the Commercial Center.

2.6.4 Insurance. During the course of any construction or repair as to any Building on a Parcel, the
Person responsible for such construction or repair shall obtain and maintain:

2.6.4.1 Commercial general liability insurance (as to which all the Owners and Authorized Occupants
shall be additional insureds) on an “occurrence basis” against claims for bodily injury,
personal injury, death, or property damage occurring on, in or about the Commercial Center
and the adjoining streets, sidewalks and passageways, with such insurance to be in single limit
coverage in the minimum amount of Two Million and 00/100 Dollars ($2,000,000.00);

2.6.4.2 Workers’ compensation insurance for all employees of the entity conducting such
construction who are engaged in such construction, in the amounts established by law; and

2.6.4.3 “Builder’s completed value all risk” insurance against “all risks of physical loss” including
collapse and transit coverage, during construction or repair, with deductibles not to exceed
Five Thousand and 00/100 Dollars ($5,000.00), covering the Building under construction
while in the course of construction, fixtures, machinery, construction equipment, and building
materials and supplies with limits covering the cost of such building, materials and supplies.

2.6.5 Condition Pending Construction. Except as provided in Section 6.1.12 below, each Owner
of any Parcel in the Commercial Center, at its expense, shall maintain the undeveloped
portion thereof in a clean condition, free from weeds, and either landscaped and/or covered
with gravel base prior to commencement of construction of Buildings; provided, however,
that on or before the date which will be three (3) years after the date that a business first opens
on one of the Parcels, each Owner, at its expense, shall either: (i) install an asphalt cap on
such unimproved Parcel according to the requirements of Applicable Law; (i) install
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landscaping and a sprinkling system on such unimproved Parcel; or (iii) commence or cause
to be commenced construction of one or more Buildings upon such Parcel and thereafter
diligently pursue such construction to completion. Except as provided in Section 6.1.12
below, each owner of any unimproved Parcel shall maintain its Parcel in a clean condition,
free from weeds, pending construction of and Building thereon and shall use reasonable
efforts to minimize the creation and distribution of dust that may detrimentally affect the
Commercial Center.

Casualty and Condemnation. In the event all or any portion of any Building located within
the Commercial Center is (i) damaged or destroyed by fire or other casualty, or (ii) taken or
damaged as a result of the exercise of the power of eminent domain or any transfer in lieu
thereof, the Owner of such Building shall promptly restore or cause to be restored the
remaining portion of such Building or, in licu thereof, shall remove or cause to be removed
the damaged portion of such Building together with all rubble and debris related thereto. All
portions of Parcels on which a restoration or replacement of a Building has not commenced
within ninety (90) days following a casualty or condemnation shall be graded or caused to be
graded by the Owner thereof to the level of the adjoining Commercial Center Land and in
such a manner as to not adversely affect the drainage of the Commercial Center or any portion
thereof, and shall be covered by a one inch asphalt dust cap (or a compacted gravel base) or
landscaped (including a sprinkling system). In the event any Common Facilities are damaged
or destroyed by fire or other casualty or taken or damaged as a result of the exercise of the
power of eminent domain or any transfer in lieu thereof, any insurance or condemnation
proceeds or awards and any needed additional funds of the Owner shall be used by the Owner
to restore the remaining portion of the Common Facilities so that they are in operative
condition.

3. PERMITTED USES AND RESTRICTIONS ON USE

Permitted Uses. Permitted uses of any portion of the Commercial Center and any Floor Area
located therein, shall be limited to those uses permitted or not otherwise prohibited by this
Declaration and as otherwise permitted by Applicable Laws of the City.

Exclusive Uses. Each Parcel may be subject to its own exclusive uses or rights as stated in
written lease agreements by or between Owners and Authorized Occupants, and subject to
written approval from Declarant. Initial exclusive uses are detailed in Schedule “D” to this
Declaration.

3.3  Prohibited Uses. The restrictions and uses referenced and memorialized in
the ECR, attached herein as Schedule “E” including but not limited to Sections 2 and 3
therein, are incorporated into this Section 3.3.

34  Enforcement. If the provisions of this Article shall be breached or shall be
threatened to be breached, the Association, any Owner, or Authorized Occupant shall be
entitled to injunctive relief or any other appropriate remedy at law or in equity whether
provided by statute or otherwise, as such elect.

4. EASEMENTS

Page 12 of 52



IN8839:2021 PG 13 of 72

4.1  Ingress, Egress, and Parking. Each Owner, as grantor, hereby reserves to itself and grants
to each other Owner, for the benefit of the Benefitted Parties and each Parcel, a non-exclusive
easement for ingress and egress by vehicular and pedestrian traffic and vehicular parking
upon, over and across that portion of the Common Facilities located on each Owner’s
Parcel(s), except for those areas devoted to Service Facilities and not designated as part of the
Common Facilities reserved for the use of all Authorized Occupants. The rights of ingress,
egress and parking set forth in this Section shall apply to the Common Facilities for each
Parcel.

4.2  Utility Lines and Facilities.

42.1 Grant. Each Owner, as grantor, hereby reserves to itself and grants to each other Owner, for
the benefit of the Benefitted Parties and each Parcel, as grantees, a non-exclusive easement
under, through and across the portion of the Common Facilities located on each Owner’s
Parcel(s) which are not usable for building locations under Applicable Laws of the City for
the installation, operation, maintenance, repair and replacement of storm water drainage
systems or structures, water mains, storm and sanitary sewers, water sprinkler system lines,
telephones, electrical conduits or systems, gas mains and other public or private utilities (the
improvements, structures, mains, pipes, lines, conduits and components collectively referred
to as the “Utility Facilities™).

4.2.1.1 All Utility Facilities shall be installed and maintained below ground level or surface of such
easements except for ground-mounted electrical transformers and such other components as
are required to be above ground by the utility providing such service (including temporary
service required during the construction, maintenance, repair, replacement, alteration, or
expansion of any Buildings or improvements located in the Commercial Center).

4.2.1.2 The installation, operation, maintenance, repair, and replacement of such Utility Facilities
shall not unreasonably interfere with the use of the improved Common Facilities or with the
normal operation of any business in the Commercial Center. The grantee shall bear all costs
related to the installation, operation, maintenance, repair, and replacement of such Utility
Facilities, shall repair to the original specifications any damage to the Common Facilities
resulting from such use, and shall provide as-built plans for all such Utility Facilities to the
Association and the Owner of all Parcels upon which such Utility Facilities are located, within
thirty (30) days after the date of completion of construction of the same.

4.2.2 Relocation. At any time and from time to time, the Owner of a Parcel shall have the right to
relocate on its Parcel any Utility Facilities installed pursuant to the foregoing grant of
easement which is then located upon the Parcel of such Owner, provided that any such
relocation (i) shall be performed only after sixty (60) days’ notice of the Owner’s intention to
undertake the relocation shall have been given to the Association, to the Declarant, and to the
Owner of each Parcel served by the Utility Facilities to be relocated, (ii) shall not
unreasonably interfere with or diminish utility service to the Parcels serviced by the Utility
Facilities, (iii) shall not reduce or unreasonably impair the usefulness or function of the Utility
Facilities, (iv) shall be performed without cost or expense to the Owner, the Association, or
Authorized Occupant of any other Parcel (unless otherwise agree in writing in advance by the
parties), and (v) shall provide for the original and relocated area to be restored to the original
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specifications. The Owner performing such relocation shall provide as-built plans for all such
relocated Utility Facilities to the Association and the Owners of all Parcels served by all such
Utility Facilities within thirty (30) days after the date of completion of such relocation.

423 Additional Grants. Each Owner agrees to grant such additional easements as are reasonably
required by the Association or any public or private utility for the purpose of providing utility
services and installing Utility Facilities described herein provided such easements are not
otherwise inconsistent with the provisions of this Declaration, and provided that such
easements do not unreasonably interfere with or limit the use of the subject Parcels.

43  Signs. Each Owner, as grantor, hereby grants to the other Owners and to the
Association, as grantees, for the benefit of each Parcel belonging to the other Owners and the
Authorized Occupants of a Building located upon each such Parcel, an easement under,
through and across the Common Facilities of each Owner’s Parcel(s) for the installation,
operation, maintenance, repair and replacement of the free-standing signs, and all utility lines
and facilities appurtenant thereto, referred to in Section 5.3 of this Declaration. Except where
otherwise specifically stated herein to the contrary, the grantee(s) shall bear all costs related to
the installation, maintenance, repair and replacement of its free-standing sign and appurtenant
facilities, shall repair to the original specifications any damage to the Common Facilities
resulting from such use and shall provide as-built plans for all such facilities to the
Association, to the Declarant and to the Owners of all Parcels upon which such facilities are
located within thirty (30) days after the date of completion of construction of the same.

44  Building Encroachments. Each Owner, as grantor, hereby grants to the other
Owners, as grantees, for the benefit of each Parcel belonging to the other Owners and its
Authorized Occupants, as applicable: (i} an easement for any portion or component of any
Building Improvement located on any such Parcel which may unintentionally encroach into or
over the adjoining Parcel(s) by not more than six (6) inches; (ii) an easement for any
footings, foundations, piers, piles, or grade beams of any Building Improvement located on
any such Parcel which may intentionally or unintentionally encroach into or over the
adjoining Parcel(s) provided the easement for footings, foundations, piers, piles, grade beams
does not exceed three (3) feet; provided that the encroachments specified in (i) and (ii) above
do not diminish the buildable area of the servient parcel. The easements granted in this
Section shall survive the termination of this Declaration and shall last so long as the
encroaching Building is standing following its initial construction or following its
reconstruction where such Building is substantially restored to its prior condition following a
casualty or condemnation.

5. OPERATION OF COMMON FACILITIES
5.1 Parking.

5.1.1 Charges. There shall be no charge for parking in the Common Facilities without the prior
written Consent of the Owners, or unless otherwise required by law.

5.1.2 Parking Spaces. Each Parcel located within the Commercial Center shall at all times contain
the Minimum Parking Count.
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5.2  Employee Parking. The employees, contractors, agents, officers, and partners of all Owners
and Authorized Occupants of the Commercial Center shall use only the Employee Parking
Areas for parking as shall be designated as such by the Owners from time to time. With the
Consent of the Owners, an Owner may from time to time designate, expand and/or relocate
the Employee Parking Areas in the Commercial Center by written notice to all Owners and
Authorized Occupants within the Commercial Center. The authority herein granted shall be
exercised in such manner as not to discriminate against or create any unreasonable burden
upon any Owner or Authorized Occupant of the Commercial Center.

5.3  Signs.

5.3.1 Location, Design, Content, and Costs. Subject to compliance with Applicable Law, the
approval of the Declarant during the Declarant Control Period and thereafter the Consent of
the Owners with respect to location, size and design, which consent shall not be unreasonably
withheld, conditioned or delayed: (i) Center Signs shall be erected and maintained in the
Commercial Center for the benefit of all of the Owners and Authorized Occupants, and (ii)
Pad Monument Signs for the benefit of Authorized Occupants, may be placed on each of the
Pads, subject to the following terms and conditions:

5.3.1.1 The cost of constructing, maintaining, repairing, and replacing the Center Signs (excluding
electrical hookup to the Common Facilities meter) shall be paid by the Owners or Authorized
Occupants entitled to display designations (other than the Commercial Center designation)
thereon in the proportion that the total square footage of each occupant designation or
designations on such Center Signs bears to the total square footage of all designations entitled
to be displayed on such Center Signs. The cost of constructing, maintaining, repairing and
replacing the Pad Monument Signs shall be paid by the Owner of the Pad on which the sign is
located or if a Pad Monument Sign is utilized by the Owners of more than one Pad, then by
the Owners of such Pads as they shall agree; provided, however, that nothing contained herein
shall prevent the Owner of a Pad from shifting such expense to the Authorized Occupants of
the Pad. Notwithstanding, Declarant shall have the unrestricted right to place directional
signs throughout the Commercial Center.

5.3.1.2 Each Person displaying a designation on the Center Signs shall supply and maintain its own
sign fascia and can. The design of the Center Sign structure(s) shall be consistent with the
fascia used and selected by the Owners.

5.3.1.3 The Center Signs shall be maintained in a customary and first-class Commercial Center
standard in the area of the Commercial Center.

5.3.1.4 Each Pad Monument Sign may advertise only the business of the Authorized Occupants
located upon such Pad or Pads for which Pad Monument Sign was installed.

5.3.2 Restrictions and Types. Other than as set forth in this Section 5.3, there shall be no other
signs, except directional signs and signs on Buildings, in the Commercial Center. All exterior
Building signs on all Buildings in the Commercial Center shall be restricted to identification
of the business or service/product located or provided therein. No exterior Building sign shall
be placed on penthouse walls, extend above the Building silhouette line or be painted on the
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exterior Building surface, without the approval of the Declarant during the Declarant Control
Period and thereafter without the Consent of the Owners. No exterior Building or free-
standing sign shall utilize flashing, moving or audible lights or appurtenances, or LED signs
and displays with scrolling messages and changing images, unless approved by the Consent of
the Owners.

5.4  Protection of Common Facilities. Each Owner and Authorized Occupant shall have the
right to take such reasonable steps as it deems necessary to prevent those Persons not
authorized by this Declaration or other easements or similar rights of record in the offices of
the Recorder from using the Common Facilities for ingress, egress and parking, provided such
steps do not deprive any Owner or Authorized Occupant of the substantial benefit and
enjoyment of the Commercial Center and further provided that each Owner and Authorized
Occupant shall be given thirty (30) days’ prior written notice of such steps. Such steps may
include, without limitation, the construction of fences, walls or barricades along the perimeter
boundary lines of any portion of the Commercial Center excluding areas adjacent to public
streets and further excluding any common boundary line between of any Parcels located
within the Commercial Center

5.5  Exterior Sales. No portion of the Common Facilities may be used by an Authorized
Occupant of a Parcel for the display and/or sale of merchandise and services, except as
follows:

5.5.1 Sidewalks. An Owner or Authorized Occupant of a Parcel may use the sidewalks directly in
front of the Building erected on such Parcel for the sale of merchandise and services, provided
that all such merchandise and services exhibited for sale (and the sidewalk, during periods in
which such merchandise or services are being displayed) must be kept in a safe, neat, clean
and attractive manner, including sweeping and removal of snow, ice or other debris, and a
reasonable pedestrian passage corridor must at all times be maintained through such area.

5.5.2 Seasonal Sales Area. An Owner or Authorized Occupant of a Parcel shall be permitted to
use the Seasonal Sales Area approved for Parcel for seasonal sales of merchandise from time
to time, but not continuously, provided that (i) such sales shall be permitted by Applicable
Laws and shall not interfere with the free movement of vehicular traffic within the
Commercial Center or with access to or from the Commercial Center, or any part thereof, to
or from any public right-of-way; (ii) such Owner or Authorized Occupant maintains the
Seasonal Sales Area in a safe, neat and clean condition including sweeping and removal of
snow, ice or other debris, to the extent such maintenance is required during periods in which
such Owner or Authorized Occupant is making use of the Seasonal Sales Area or to the extent
such use by the Authorized Occupant prohibits the Association from fulfilling Common
Facilities Maintenance; (iii) sales within the Seasonal Sales Area shall be limited to not more
than one hundred twenty (120) days duration in each calendar year; (iv) all booths, stands,
displays and other structures erected in connection with such sales shall be promptly removed
by the Owner or Authorized Occupant of a Parcel upon termination of said sales activities;
and (v) the Common Facilities shall be promptly repaired to their condition immediately prior
to their use for seasonal sales at the sole cost and expense of the Owner or Authorized
Occupant of such Parcel.
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5.5.3 Obligation for Compliance. For purposes of this Section 5.5, the Owner and the Authorized
Occupant of a Parcel shall remain responsible and liable to see that any external sales
conducted pursuant to this Section 5.5 comply with the requirements set forth herein.

56 Common Lighting. If deemed advisable by the Declarant during the Declarant Control
Period and thereafter upon the Consent of the Owners, Common Lighting shall be provided
during those dawn, dusk and nighttime hours that fall between one-half hour before and one-
half hour after the hours of standard operation of the Commercial Center (“Common
Lighting Hours”). During all other dawn, dusk and nighttime hours, the Common Lighting
may be reduced to three (3) foot candles. However, Common Lighting need not be
maintained in the event of failure of power, restrictive governmental law or regulations, riots,
insurrection, war, act of God, or other reason of a like nature not the fault of the party
responsible for Common Lighting, in which instance performance of the foregoing covenant
shall be excused. Notwithstanding the foregoing, the Owner of any Parcel may require the
Association to light the Common Facilities on its Parcel (and other Common Facilities on
adjacent Parcels which may not be operated separately from those on the Parcel of the
requesting Owner) beyond Common Lighting Hours, provided such Owner shall pay the cost
thereof, as reasonably determined by the Association; provided that, in the alternative, such
Owner may, at its sole option and cost, cause the Common Lighting on its Parcel to be
separately metered and billed to the Owner or Authorized Occupant of such Parcel.

5.7 Flag. The Association shall have the exclusive right in the Commercial Center, subject to
compliance with all Applicable Laws, to erect and maintain, at its sole expense, a permanent,
exterior flagpole within the Commercial Center, and as approved by Declarant, and, without
limitation, to display the USA national flag, Utah state flag, and/or City flag, thereon as it
deems appropriate. Nothing herein shall preclude any other Owner or Authorized Occupant
from displaying the USA national, Utah state, or City flags in any other manner other than a
permanent exterior flagpole.

6. MAINTENANCE AND REPAIR OF COMMON FACILITIES.

6.1  Operation of the Common Facilities. The Common Facilities shall be operated and
maintained in compliance with all Applicable Laws, the provisions of this Declaration, and
any applicable easement agreement or recorded document, in a safe, sound and clean
condition, free of rubbish, debris, or other hazards to Persons using the same. Except as set
forth herein, the Association shall be responsible to operate and maintain all Common
Facilities improvements and to repair and replace the same with materials at least equal to the
original quality of the materials being repaired or replaced, so as to maintain the architectural
and aesthetic harmony of the Commercial Center as a whole. This operation, maintenance
and repair (i) shall be performed and carried out promptly by the Association (through its
Manager if one is retained), or contractors retained for such purposes and in a first class and
workmanlike manner, quality and condition comparable to that of first class Commercial
Centers of comparable size and nature located in the same geographic area as the Commercial
Center and in an equitable and non-discriminatory manner among the various Parcels; (ii)
shall be referred to herein as the “Common Facilities Maintenance”; and (iii) shall include
but not be limited to the following:
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6.1.1 Drive and Parking Areas. Maintaining, repairing, cleaning, and replacing all blacktop,
paved surfaces, and curbs (excluding the drive-through portions) in a smooth and evenly
covered condition, and such work shall include, without limitation, sweeping, restriping,
resealing, and resurfacing. For the purpose of this Section, an overlay of the drive and
parking areas shall be considered a maintenance item.

6.1.2 Debris, Refuse, and Trash Removal. Periodic removal of all litter, filth, refuse, ice, and
snow, including sweeping to the extent necessary to keep the Common Facilities in a first-
class, clean and orderly condition. All sweeping shall be done at appropriate intervals during
such times as shall not unreasonably interfere with the conduct of business or use of the
Common Facilities by Persons intending to conduct business with Authorized Occupants of
the Commercial Center. The Owner or Authorized Occupant, as such parties shall agree, of
each Parcel, shall be responsible for removal of the trash generated from the use of such
Parcel at its/their own expense, and shall do so in such manner as shall keep all Parcels in a
first-class, clean, and orderly condition.

6.1.3 Signs and Markers. Placing, cleaning, keeping in repair, replacing, and repainting any
appropriate directional signs or markers, including any handicapped parking signs, and also
the Center Signs, except as otherwise provided in this Declaration with regard to sign fascia
and cans which shall be supplied and maintained by the businesses designated thereon. The
Owner(s) of each Pad shall pay the cost of so maintaining the Pad Monument Signs located
on or used for the benefit of the Owner’s Pad.

6.1.4 Common Lighting. Maintaining, cleaning and replacing Common Lighting facilities,
including lamps, ballasts and lenses.

6.1.5 Landscaped Areas. Maintaining all landscaped areas, including landscaping and planters
adjacent to exterior walls of Buildings, in an attractive and thriving condition, and replacing
shrubs and other landscaping as necessary; provided, however, that if any Authorized
Occupant requires “special” landscaping (i.e., beyond the type of landscaping originally
installed, if any, by the Declarant), the cost of installation, replacement and maintenance of
such special landscaping shall be borne solely by such Owner or Authorized Occupant and
shall not be included in Operating Costs.

6.1.6 Common Utilities. Maintaining, cleaning, replacing, and repairing any and all common
utility lines, including any sprinkling systems and Common Facilities water lines; and
payment of all electrical, water and other utility charges or fees for service furnished to such
Common Facilities, including lighting for the Center Signs and Common Lighting.

6.1.7 Obstructions. Keeping the Common Facilities free from any obstructions including those
caused by the sale or display of merchandise, unless such obstruction is permitted under the
provisions of this Declaration.

6.1.8 Sidewalks. Maintaining, cleaning, and replacing of all non-store front sidewalks, excluding
those adjacent and contiguous to Buildings located within the Commercial Center. Sidewalks
shall be cleaned and swept at appropriate intervals during such time as shall not interfere with
the conduct of business or use of the Common Facilities.
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Traffic. Regulation of traffic at entrances and exits to the Commercial Center and within the
Commercial Center as conditions reasonably require in order to maintain an orderly and
proper traffic flow. Notwithstanding anything to the contrary, each Owner in the first instance
and each Authorized Occupant, if required by written agreement with the Owner, shall
maintain and repair, at its sole cost, in a clean, sightly, and safe condition any Service Area
intended to service a Building located upon such Owner’s Parcel.

Insurance. Obtaining and paying premiums for insurance coverage on the Common
Facilities as provided in Section 7.5.

[Intentionally Omitted.]

Undeveloped Parcel Maintenance. At its expense, each Owner of an undeveloped Parcel
shall maintain its Parcel in accordance with the provisions of Section 2.6.5 and the
Association shall have no obligation to maintain the same; provided, however, that if an
asphalt cap or landscaping is installed thereon pursuant to Section 2.6.5, then thereafter the
Association shall perform Common Facilities Maintenance thereon suspended for periods of
construction of a Building and related improvements.

Manager. Any Person retained by the Association and charged with the obligation for the
operation and maintenance of the Common Facilities or some portion thereof from time to
time, as an agent of the Association, shall be referred to herein as the “Manager” and shall be
selected and operate according to the following terms and conditions:

Initial Manager. Initially, Declarant or its affiliate shall act as the Manager. If the Declarant
declines to act as the Manager, the Association shall enter into a contract with a qualified
Manager.

Replacement of the Manager. During the Declarant Control Period, Declarant shall have
the right to replace and appoint the Manager.  After the Declarant Control Period, the
Association shall have the right to appoint and replace the Manager. All agreements between
the Association and the Manager shall provide that the Manager may be terminated for cause
or upon such other terms as the parties shall agree.

Cure of Manager’s Default. Notwithstanding any other provision of this Section 6.2, and in
the absence of notice and cure provisions within an agreement between the Association and
the Manager, any Owner may require that the Association give the Manager notice of
termination for cause resulting from (a) the Manager’s failure to do or cause to be done the
Common Facilities Maintenance promptly and in a first-class and workmanlike manner, or (b)
the Manager’s failure to perform any other obligation under the terms of its agreement.
Unless a cure period is required by the terms and conditions of the agreement between the
Association and the Manager, the Association, with the may provide the Manager with a
period of ten (10) days after the date of the written notice in which to cure such default (or, if
such default is not reasonably capable of cure within a ten (10) day period, then within a
reasonable period of time provided the Manager gives notice of its intent to cure and
thereafter diligently pursues such cure to completion). In the event of continued failure to
maintain Common Facilities and if the Association is not able to obtain services from others
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necessary to resolve any emergency maintenance item, if an Owner is required to perform any
emergency maintenance after first notifying the Association, the Association shall reimburse
the such Owner for the reasonable amounts expended by it or them in performing or having
others perform such emergency Common Facilities Maintenance not performed by the
Association or its Manager as specified herein above.

6.2.4 Resignation. A Manager may resign only according to the terms of its agreement with the
Association, or if the initial Manager is the Declarant, upon at least sixty (60) days’ advance
written notice to the Owners. A replacement Manager shall be replaced as provided in
Section 6.2.2 above. The replacement Manager may, but need not be, an Owner or its
Affiliate.

6.2.5 Minimizing Operating Costs. The Association shall use their best
efforts to retain a qualified Manager at a competitive price. Each Manager shall be charged
with the responsibility of performing the Common Facilities Maintenance on behalf of the
Association in such a manner as shall keep Operating Costs at a reasonable minimum while at
the same time achieving the level of maintenance as required by this Declaration. Nothing
herein shall preclude a Manager from employing its own personnel to perform parking lot
sweeping, snow removal, refuse removal or other like actions for which a Manager incurs
Operating Costs, and the Manager shall be entitled to collect for such services its agreed upon
compensation as specified in the agreement between the Association and the Manager.

6.3  License to Carry Out Intent of this Declaration. Each Owner hereby grants
to the Association, its agents and employees, a license to enter upon its Parcel to discharge the
duties imposed upon the Association as specified in the Declaration, to perform the Common
Facilities Maintenance and to otherwise carryout the obligations and directives of the Owners
as specified in this Declaration.

6.4  Exclusion. Declarant shall have the right but not the obligation to allow
Owners of the Parcels to maintain their own Parcels independently as long as Declarant, the
Association, and such Owners enter into supplementary recorded agreements obligating such
Owners to (a) comply with the maintenance standards hereof, and (b) pay a reasonable
contribution towards the maintenance of the Common Facilities on the rest of the Commercial
Center (such as access drives) used by such Owners. In such cases, the Owners shall not be
required to otherwise share in costs of the Common Facilities except as may otherwise be
agreed between the same and Declarant.

7. COMMON FACILITIES OPERATING COSTS

7.1  Common Facilities Budget. A budget for Common Facilities Operating Costs shall be
formulated and made effective in the following manner, as applicable:

7.1.1 Submission for Review. For calendar year 2021, Declarant shall establish a budget for the
balance of the year for which each present Owner will be proportionately responsible. At
least sixty (60) days prior to the beginning of each succeeding calendar year, the Association
shall submit to the Owners an estimated budget (“Common Facilities Budget”) for the
projected Operating Costs, Management Fee and Common Facilities Operating Costs for the

Page 20 of 52



IN8839:2021 PG 21 of 72

ensuing calendar year (or, in the case of an initial partial calendar year, that ensuing partial
year). The Common Facilities Budget shall identify separate cost estimates for major
categories in accordance with good Commercial Center management practices.

7.1.2 Bids. In determining the Common Facilities Budget, the Association shall submit major
items of Common Facilities maintenance work for competitive bid to responsible bidders.
Major items shall be deemed single maintenance or repair items that cost Fifteen Thousand
and 00/100 Dollars ($15,000.00) or more in the aggregate for any calendar year. Upon an
Owner’s request, the names of the bidders and their respective bids shall be furnished to such
Owner together with the Common Facilities Budget, and the contract shall be awarded to the
low bidder unless the Association shall otherwise reasonably determine.

7.1.3 Approval by Owners. Beginning in calendar year 2022, the Owners shall give written notice
to Association of their approval or disapproval of the Common Facilities Budget before the
later of December 10th or thirty (30) days after receipt of such Budget, which approval shall
not be unreasonably withheld. Failure to give notice of approval or disapproval shall be
deemed to be approval. If an Owner timely objects to the Common Facilities Budget or any
element thereof by specifying such objection and the reason therefor, the Common Facilities
Budget shall not be deemed approved until such objection is resolved. The Association and
the objecting Owner shall seek to resolve such objection between them. If the objection
relates to any bid(s) and the Owner requests that such item(s) be re-bid, the Association shall
do so, and the lowest responsible bid (as determined by the Association) in each category of
the previous and new bids shall be accepted. If the objecting Owner and the Association
cannot agree, the matter shall be referred to all Owners for vote and if Consent of Owners is
obtained, the Common Facilities Budget shall be deemed approved. If the Consent of Owners
cannot be obtained, the matter shall be referred to binding arbitration in accordance with the
provisions of Section 15.4 of this Declaration. Until a new Common Facilities Budget is
approved, the last approved Common Facilities Budget shall be binding upon the Owners and
shall be utilized for next calendar year until a new Common Facilities Budget is approved.

7.1.4 Implementing Budget. After the Common Facilities Budget is approved, the Association
shall contract with the approved bidders, pay all of the Operating Costs, and use its reasonable
efforts to perform the Common Facilities Maintenance in accordance with the Common
Facilities Budget.

7.1.5 [Emergency Repairs. Notwithstanding the foregoing, the Association shall have the right to
make emergency repairs to the Common Facilities to prevent injury or damage to Person or
property or to prevent disruption in the use of the Common Facilities, provided that the
Association shall nevertheless advise the Owners and Authorized Occupants of such
emergency condition as soon as reasonably possible, including any corrective measure(s)
taken and the cost thereof. If the cost of said emergency action exceeds Five Thousand and
00/100 Dollars ($5,000.00), the Manager may charge a special assessment to the Owners,
together with evidence supporting such, and the parties responsible for payment of Operating
Costs shall pay their Proportionate Share thereof within thirty (30) days. If the emergency
cost is less than the amount collected, the excess shall be refunded to the parties making the
payment in proportion to their original obligations or credited to future obligations, as is
deemed reasonably appropriate by the Owners.
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Unforeseen Items. The Association shall be entitled to reimbursement of actual expenses for
any unforeseen non-emergency items not included in the Common Facilities Budget without
first obtaining each Owner’s approval so long as the cumulative amount of such items does
not exceed Twenty Thousand and 00/100 Dollars ($20,000.00) in any calendar year.

Disagreement over Unbudgeted Items. In the event of a good faith disagreement between
the Association and any Owner over the amount of or validity of any unbudgeted Common
Facilities Charge billed to such Owner by the Association, such Owner shall pay such amount
under protest, and such Owner’s sole remedy shall be to refer such disagreement to arbitration
in accordance with Section 15.4 of this Declaration.

Amendment to Common Facilities Budget. Nothing herein shall preclude and amendment
to a previously approved Common Facilities Budget provided that such amendment is
adopted according the procedures of this Section 7.1.

Operating Costs. The following expenses shall be referred to as “Operating Costs”:

General. Costs for performing Common Facilities Maintenance, as described in Section 7.1,
and Common Lighting costs as described in Section 5.6 above;

Employees. The expenses (including without limitation hourly compensation paid to or on
behalf of employees, and based upon competitive hourly rates) of the Manager as specified in
the Manager’s Agreement for work done at the Commercial Center in performing the
Common Facilities Maintenance;

Third Parties. The expenses incurred to unrelated third parties in performing the Common
Facilities Maintenance;

Liability Insurance. Commercial general liability insurance premiums associated with the
operation and maintenance of the Common Facilities in an amount of not less than Two
Million and 00/100 Dollars ($2,000,000.00) as provided in Section 7.5 below and casualty
insurance on the Common Facilities;

Real Estate Taxes. Real Estate Taxes on the Commercial Center, unless assessed against
each Parcel and paid separately pursuant to Article 9 below;

Management Fees. Management fees incurred pursuant to the provisions of Section 7.4.1.
Reserves. Reserves for capital expenses as provided in Section 7.3.2 below.

Adjustment to Operating Costs. The Operating Costs shall not include or shall be adjusted
to not include the following:

Exclusions. There shall not be included in the Operating Costs the following: (i) costs of
original construction (as distinguished from maintenance and repair) of the Common
Facilities or any additions or expansion thereof; (ii) the costs of correcting defects in the
design or construction of the Common Facilities, or repair and/or replacement of any of the
original materials or equipment required as a result of such defects; (iii) repairs or other work
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made necessary by fire or insurable risk or the exercise of the right of eminent domain of
Common Facilities, to the extent compensated thereunder; (iv) expenses incurred associated
with the build-out, renovation, or redecoration of any portion of Common Facilities; (v) any
items for which the Association, Manager, Owners or Declarant is/are reimbursed or
compensated (excluding assessments), including, without limitation, contractors’ warranty or
right of reimbursement for Common Facilities; (vi) expenses in connection with services or
other benefits of a type which are not provided to all the Owners or for the benefit of all
Parcels, but which are provided only to or for one or a few Owners, or fewer than all of the
Authorized Occupants of the Commercial Center but nothing herein precludes the Association
from allocating such items to such Owners and including such Owners’ share thereof with the
other obligation of such Owners; (vii) costs, fines, penalties, or fees assessed due to a
violation of any federal, state or local law, statute or ordinance, or any rule, regulation,
judgment or decree of any governmental rule or authority, including without limitation any
Environmental Laws or the remediation of any Hazardous Substances unless the same is
attributable to the Association; (viii) [Intentionally Omitted]; (ix) any service, administration,
management, or overhead costs or charges in addition to the actual cost of maintenance
(except that the Management Fee or other charges due a Manager pursuant to executed
management agreement, may be charged to Owners in accordance with the provisions of
Sections 7.2 and 7.4); (x) the costs associated with the Manager’s employees, such as wages,
salaries, bonuses, benefits, or employment taxes, except to the extent such employees actually
perform Common Facilities Maintenance and other services specified in an executed
management agreement, in the Commercial Center as documented by the Manager; (xi)
interest or payments on any of Declarant’s or an Owners’ construction or permanent financing
for any Parcel located in the Commercial Center or ground lease payments; (xii) legal and
leasing fees or commissions related to the development of, or the leasing or enforcement of
leases or other similar agreements in the Commercial Center; or (xiii) costs required to be
paid by individual Owners, as described in Section 2.6.5, Section 6.1.12 and Section 13.

7.3.2 Capital Expense Reserve. In the event the Association anticipates that any single item of
future Common Facilities Maintenance of a capital improvement is expected to cost in excess
of Fifty Thousand and 00/100 Dollars ($50,000.00) as reasonably estimated (including but not
limited to asphalt resurfacing/repaving, slurry sealing, patching and crack sealing, and
maintenance and repair to curb, gutter, sidewalk or adjoining streets required by a municipal
authority or assessment district); and has a useful life exceeding three (3) years, the
Association is authorized to include within the Operating Costs and the Annual Common
Facilities Budget, a proportionate share of such estimated future cost of such capital
improvement, such proportion equal to the future estimated cost divided by the remaining
estimated useful years of the existing capital improvement.

7.3.3 Operating Reserve. The Association may also include as an Operating Cost a reasonable
assessment to create an operating reserve not to exceed ten percent (10%) of all other
Operating Costs.

74  Common Facilities Charge.

7.4.1 Determination. Each Owner shall pay to the Association its Proportionate Share of the
Operating Costs (as calculated pursuant to Section 7.4.2) which Operating Costs shall include
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a management fee equal to the amount required by the terms of the management agreement
between the Association and the Manager (the “Management Fee™) not to be less than
$2,000.00 monthly subject to the following terms and conditions:

7.4.1.1 [Intentionally Omitted.]

7.4.1.2 There shall be no Management Fee payable to Declarant or an Owner acting as the Manager

during any period of time during which such Manager delegates or contracts out substantially
all of the management of the Common Facilities Maintenance; provided, however, that
notwithstanding the foregoing, if the Declarant or Owner acting as the Manager engages one
of its affiliates to manage the Common Facilities Maintenance, then either such Manager or
the affiliate, but not both, may collect the Management Fee.

7.4.1.3 The amount due from each Owner pursuant to this Section is referred to as the “Commeon

Facilities Charge.”

7.4.1.4 In the event of a disagreement between Association, and an Owner over the amount of or

7.4.2

validity of any Common Facilities Charge billed to such Owner by the Association, the
Owner shall have the right to protest said amount in controversy and to refer such matter to
arbitration in accordance with Section 15.4 of this Declaration. If not included within an
approved Common Facilities Budget, no single non-budgeted item of Common Facilities
Maintenance in excess of Twenty Thousand and 00/100 Dollars ($20,000.00) other than an
emergency repair shall be made without the prior Consent of Owners.

Payment. Based upon the Common Facilities Budget approved as provided in Section 7.1,
the Association shall notify each Owner in writing of the amount of its monthly installment of
the Common Facilities Charge for the applicable fiscal period. Each Owner shall pay, or
cause its Authorized Occupants to pay, the Owner’s Common Facilities Charge as specified in
such notice monthly in advance (on or before the first day of each month). Within sixty (60)
days following the close of each calendar year, the Association will furnish to each Owner
and where applicable its Authorized Occupants, a statement of the actual amount of Operating
Costs, the calculation of each Owner’s Proportionate Share, and such Owner’s Common
Facilities Charge based on actual expenditures for the previous calendar year. If the actual
amount of an Owner’s Common Facilities Charge is less than the total amount paid by such
Owner (or others for such Owner’s benefit) for such period, and such amount is more than
one month’s budgeted Common Facilities Charge to such Owner, the excess shall be refunded
to such Owner (and Owner shall refund it to the party entitled thereto) together with said
annual statement; otherwise the amount will be applied to the next month’s Common
Facilities Charge. If the actual amount of an Owner’s Common Facilities Charge exceeds the
amount paid by such Owner (or for its benefit) for such period, the Owner shall pay, or cause
the party obligated therefore to pay, to the Association the amount shown as due thereon
within thirty (30) days following the receipt of the Association’s statement. If at any time or
times, it reasonably appears to the Association that the amount of such Owner’s Common
Facilities Charge for the current calendar year will vary from the amount set forth in the
Association’s initial notice, the Association may, by written notice to the Owner, revise the
monthly installment for such fiscal period, and subsequent monthly payments by the Owner
(or its Authorized Occupant) for such year will be based upon the revised estimate.
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7.4.3 Audit. The annual statement of Common Facilities Charges shall include reasonable detail as
to each Operating Cost incurred throughout the year. Upon request by any Owner, the
Manager shall provide such requesting Owner reasonable additional documentation requested
by such requesting party supporting the annual statement. Each Owner shall, at its sole cost
and expense, have the right to audit the Association’s records relating to Operating Costs
(including Management Fees) and Common Facilities Charges within two (2) years after
receipt of the annual statement upon ten (10) days’ written notice to the Association. If such
audit should reveal an overstatement of actual expenses by five percent (5%) or more, the
Association shall pay for the reasonable cost and expenses of such audit and refund any
excess amount paid by the Owner within thirty (30) days after written notice thereof. Any
understatement or overstatement discovered by such audit shall be adjusted as provided in
Section 7.4.2. The cost of any such Audit imposed upon the Association shall be deemed an
Operating Cost.

7.44 Commencement of Charges. Each Owner of a Parcel shall become obligated to pay and
shall pay all its Proportionate Share of Operating Costs commencing at such time as the date
of the transfer of ownership to the Owner. All payments of an Owner’s Proportionate Share
shall be made in accordance with the terms and conditions of this Declaration and shall be
effective the date of recording of this Declaration, and shall not be retroactive.

7.5 Common Facilities Liability Insurance. The Association shall obtain and maintain for the
benefit of the Owners and other parties identified herein, a policy of commercial general
liability on an “occurrence basis” against claims for bodily injury, personal injury and
property damage occurring on, in or about the Commercial Center and the adjoining streets,
sidewalks and passageways, with a combined single limit coverage in the minimum amount
of Two Million and 00/100 Dollars ($2,000,000.00) and with broad form contractual liability
coverage. Such policy is intended to provide secondary coverage to the liability policy that
each Owner is required to obtain pursuant to Section 8.1. In the event such a policy is not
available in such coverage amount, such policy may be supplemented with an “umbrella”
policy to achieve such coverage amount. The policy shall endorse the Association, the
Declarant, the Owners, the Manager, and Authorized Occupants and their respective officers,
directors, managers, agents, and any buyer as additional insureds. Each Owner or Authorized
Occupant which maintains a primary liability insurance coverage, shall cause its insurance
carrier to waive any rights of subrogation against the Association and its managers and agents.
The Association’s policy of liability insurance shall be issued by an insurance company with
an AM Best rating of at least A- authorized to do business in the State of Utah and shall
contain an endorsement requiring thirty (30) days’ written notice to any additional insured
before cancellation or change in the coverage, scope or amount of the policy. The Association
agrees to furnish the Owners, the Declarant, and Authorized Occupants certificates evidencing
the insurance coverage required under this Declaration, upon written request referencing this
Section. If the limits of the Association’s liability insurance and/or deductibles become
inadequate due to the changes in overall price level or the size of claims being experienced,
the Association and the Owners shall agree upon new limits and deductibles based on
Commercial Center industry practices for similarly situated and comparable Commercial
Centers.

8. INSURANCE FOR THE RETAIL CENTER
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Liability Insurance. Each Owner, at its sole cost and expense, shall obtain and maintain, or
cause its Authorized Occupant to obtain and maintain, from the time development of its
respective Parcel occurs, a policy of commercial general liability on an “occurrence basis”
against claims for bodily injury, personal injury and property damage occurring on, in or
about the Commercial Center (including but not limited to the Buildings, the Common
Facilities, and the adjoining streets, sidewalks and passageways, with such insurance to be in
single limit coverage in the minimum amount of Two Million and 00/100 Dollars
(82,000,000.00) and with a deductible not in excess of Ten Thousand and 00/100 Dollars
($10,000.00). In the event such a policy is not available in such coverage amount, such policy
may be supplemented with an “umbrella” policy to achieve such coverage amount. The
liability insurance maintained by each Owner and/or Authorized Occupant shall be primary
coverage and non-contributing to the liability insurance maintained by the Association as
provided in Section 7.5. All such policies of insurance shall be issued by companies with an
AM Best rating of at least A- authorized to do business in the State of Utah. Upon request,
each Owner agrees to furnish Association certificates evidencing the insurance coverage
required under this Section or elsewhere in this Declaration.

Commercial Property Insurance. Each Owner, at its sole cost and expense, shall obtain and
maintain a commercial property insurance policy with “causes of loss - special form”
covering all of the Building and Common Facilities located on its Parcel, in an amount equal
to no less than the full replacement cost thereof, reduced by items such as footings,
foundations and other concrete improvements.

Release/Waiver of Subrogation. Whenever (i) any loss, cost, damage or expense resulting,
directly or indirectly, from fire, explosion or any other casualty, accident or occurrence is
incurred by an Owner or Authorized Occupant, and (ii) at the time such Owner or Authorized
Occupant is required to be covered in whole or in part by insurance with respect to such loss,
cost, damage or expense, then such Owner or Authorized Occupant hereby releases each other
Owner, the Association, and Authorized Occupant from any liability such Owner and
Authorized Occupant may have on account of such loss, cost, damage or expense, other than
acts constituting gross negligence and/or willful misconduct, and shall cause its commercial
property insurance carrier to waive any rights of subrogation under such policy.

9. TAXES

Real Estate Taxes. “Real Estate Taxes” shall mean, with regard to any Parcel: (a) all ad
valorem real estate taxes and assessments on the land and Building and Common Area
Facilities comprising the Parcel (adjusted after protest or litigation), exclusive of penalties
and interest; and (b) the expense of protesting, negotiating or contesting the amount or
validity of any real estate taxes, charges or assessments, such expenses to be applicable to the
tax calendar year of the Real Estate Taxes contested, protested or negotiated; provided,
however, that the following shall not be regarded as “Real Estate Taxes”: (i) any franchise,
corporate, estate, inheritance, succession, capital levy, or transfer tax of an Owner, (ii) any
income, profits, sales or revenue tax, (iii) any other tax, charge, or levy upon the Commercial
Center unless it is imposed in lieu of Real Estate Taxes, (iv) any assessments against the
Commercial Center or any Parcel therein, for the initial costs of development of the
Commercial Center, which Declarant elects to be placed against the Commercial Center in the
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form of an assessment or tax payable over a term of years; i.e., sewers initially installed,
connection of utilities or fees for connecting to utilities, installation of required traffic control
devices, off-site street work, efc., or (v) any tax or assessment on rent or other charges
payable by any occupant of the Commercial Center under any lease and imposed by state,
federal, local or any other regulatory agency except (other than a sales tax on rent if imposed)
if imposed in lieu of Real Estate Taxes.

Tax Obligations. If the applicable Parcel constitutes a separate tax lot or parcel, each Owner
shall pay directly to the taxing authorities prior to the delinquency date for the payment of
such taxes, the Real Estate Taxes assessed against the Parcel in which the Owner has an
interest, including the portion of the Common Facilities located on such Owner’s Parcel.
Each Owner shall have the right to contest the amount or validity of all or any part of said
taxes and assessments and to obtain reimbursement from its Authorized Occupants pursuant
to agreement with such Authorized Occupants. In the event of such contest, the contesting
Person shall prosecute such contest with diligence, shall take such steps as are necessary to
avoid a tax sale of its Parcel and, upon final determination of such contest, shall promptly pay
when due the taxes and assessments then due. In the event that the Parcels are not separate tax
parcels, the Association shall, to the extent it has received payment therefor from the Owners
or Authorized Occupants, pay the Real Estate Taxes for all of such Parcels which are not
separately assessed and such Real Estate Taxes shall be an element of Operating Costs
allocable to and payable by the Owners of such Parcels as set forth in Article 7. If any Owner
pays real estate taxes separately assessed to its Parcel, such Owner shall not be obligated to
contribute toward the real estate taxes of another Parcel or any other portion of the
Commercial Center.

10. EFFECT OF SALE OF A PARCEL BY AN OWNER

Sale by Owner. In the event an Owner sells all or any portion of its interest in its Parcel,
such Owner shall thereupon be released and discharged from any and all obligations as Owner
in connection with the property sold or conveyed by it arising under this Declaration after the
effective date of the sale or conveyance of title but shall remain liable for all obligations
arising under this Declaration prior to the effective date of the sale or conveyance of title.

[Intentionally Omitted.]

Obligation of New Owner. An Owner (including, without limitation, any Owner who
acquires its interest by foreclosure, trustee’s sale or otherwise) shall be liable for all
obligations arising under this Declaration with respect to such Parcel or portion thereof or
interest therein after the effective date of the acquisition of title or, as applicable, the receipt
of an assignment of an interest.

Miscellaneous. Nothing contained herein shall bar or restrict the operation of Articles 11 and
12 which permit the filing of a Notice of Lien and foreclosure of the same upon a Parcel for
certain defaults under this Declaration. Notwithstanding the foregoing to the contrary, no first
priority Lienholder or purchaser at a foreclosure sale of a first mortgage or first deed of trust
shall be liable for any obligation arising under this Declaration prior to the sale or conveyance
of title pursuant to such foreclosure or deed in lieu thereof.
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11. DEFAULTS

11.1 Assessments and Other Charges. In the event any Owner (“Defaulting Party™) fails or
refuses to pay when due its Assessments, including but not limited to Common Facilities
Charge or any other amount owed to the Association, Declarant, or other Owner pursuant to
the provisions of this Declaration (a “Non-defaulting Party”), which failure is not cured for a
period of ten (10) days after receipt of written notice thereof, such failure shall constitute a
default and legal action may thereafter be instituted by the Non-defaulting Party against the
Defaulting Party, which term shall apply to any Owner in default pursuant to the provisions of
this Article 11 of this Declaration) for such amount plus interest from and after the date said
obligation was due and payable at the Default Rate. Furthermore, the Non-defaulting Party
shall have a “Common Facilities Lien” on the Parcel of the Defaulting Party (or on the
Defaulting Party’s interest therein, as applicable) by following the procedures specified in
Section 12.4 and filing a Notice of Lien in the official records of the Recorder for such
amount plus accrued interest at the Default Rate as set forth above, plus any costs and
expenses of pursuing any legal or other action to obtain such amount, including without
limitation a reasonable attorneys’ fee and expert witness fee (including without limitation
such as may be incurred in any appeal or in bankruptcy court) and the fees of any expert
retained for such action (collectively the “Collection Costs,” including all such collection
costs, expenses, and fees as the Non-defaulting Party may be entitled pursuant to Section 11.4
of this Article). The Association, by its Trustee (identified in Section 11.6) may foreclose the
lien against such Parcel in the manner of a Trust Deed.

11.2 Deficiencies. In the event that any Owner shall fail to obtain and maintain insurance, as
required by this Declaration, or to perform any other obligation imposed upon an Owner, any
Non-defaulting Party may send written notice of such failure to the Defaulting Party. Such
notice shall contain an itemized statement of the specific deficiencies (hereinafter referred to
as the “Deficiencies™) of the Defaulting Party’s performance of its obligations, monetary or
otherwise. The Defaulting Party shall have thirty (30) days after receipt of the said notice in
which to cure the Deficiencies or in which to commence to cure the Deficiencies if the
Deficiencies cannot be cured within the said thirty (30) day period, and thereafter, to proceed
diligently to complete the curing of the Deficiencies. If necessary for the safety of the
Commercial Center or to prevent a gap in, or a lapse of, any insurance, the thirty (30) day
time period referred to above may be appropriately shortened. In the event that the Defaulting
Party shall fail or refuse to cure or to begin and continue diligently thereafter to cure the
Deficiencies, as the case may be, the Non-defaulting Party may, at its option, cure the
Deficiencies. In the event that the Non-defaulting Party shall exercise the option and shall
cure the Deficiencies, the Defaulting Party shall, promptly upon receipt from the Non-
defaulting Party of an itemized invoice for the costs incurred by the Non-defaulting Party in
curing the Deficiencies, pay all such costs and expenses to the Non-defaulting Party, together
with interest at the Default Rate from the date of the Non-defaulting Party’s payment of the
same until paid, plus Collection Costs. Furthermore, the Non-defaulting Party shall have a
Common Facilities Lien on the Parcel of the Defaulting Party (or on the Defaulting Party’s
interest therein, as applicable) by filing a Notice of Lien in the official records of the Recorder
for such amounts.
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11.3 Taxes. In the event any Owner fails to pay when due all Real Estate Taxes
that the Owner is obligated to pay, which failure is not cured for a period of ten (10) days
after receipt of written notice thereof from any Non-defaulting Party, such failure shall
constitute a default, and any Non-defaulting Party may, but is not obligated to, thereafter pay
such Real Estate Taxes if such Real Estate Taxes are delinquent and the Defaulting Party has
not commenced and is not duly prosecuting any protest of such taxes. If such Real Estate
Taxes are paid by a Non-defaulting Party, the Non-defaulting Party shall then provide
evidence of payment and an invoice for the expenses incurred. The Defaulting Party shall
have ten (10) days within which to pay the amounts due, together with interest at the Default
Rate from the date of the Non-defaulting Party’s payment of the Real Estate Taxes until paid,
plus Collection Costs, if any. If the Defaulting Party does not so pay, then the Non-defaulting
Party shall have a Common Facilities Lien on the Parcel of the Defaulting Party (or on the
Defaulting Party’s interest therein, as applicable) by filing a Notice of Lien in the official
records of the Utah County Recorder, State of Utah, for such amounts.

11.4 Default. Except as specified in Sections 1.1.1 (Assessments), Section 11.2
(Insurance), and Section 11.3 (Taxes) or other Section in this Declaration where a specific
remedy and/or cure period is specified, a Person shall be deemed to be in default of this
Declaration only upon the expiration of thirty (30) days from receipt of written notice from
any Owner or Authorized Occupant or the Association specifying the particulars in which
such Person has failed to perform the obligations of this Declaration unless such Person, prior
to the expiration of said thirty (30) days (or other such period as is elsewhere specified), has
cured the particulars specified in said notice of default.

11.5 Remedies. In addition to the remedies set forth in this Article and in Article
12 of this Declaration, each Person entitled to enforce this Declaration shall have all other
remedies provided by law and equity to the same extent as if fully set forth herein. No remedy
herein conferred upon, or reserved to any Person, shall exclude any other remedy herein or by
law or equity provided, but each shall be cumulative and non-exclusive.

11.6 Trustee. The Trustee for purposes of this Article 11 shall mean The Rudd
Firm, PC, whose address is 10150 S. Centennial Pkwy, Ste 150, Sandy, Utah 84070, or any
successor trustee designated by the Association.

12. ASSOCIATION, MEMBERSHIP, VOTING, POWERS, AND ASSESSMENTS

12.1 Membership and Voting Rights.

12.1.1. Membership. Every Owner shall be a Member of the Association.
Membership in the Association shall be mandatory, shall be appurtenant to the Parcel in
which the Owner has the necessary interest, and shall not be separated from the Parcel to
which it appertains.

12.1.2. Voting Rights. The Association shall have the following described
two classes of voting membership:

Class A. Class A Members shall be all Owners other than the
Declarant until the Class B membership ceases. Class A Members shall be entitled to the
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number of votes equal to the Parcel Size in square feet contained in such Parcel as shown on
the Plat for such Member’s Parcel in which the interest required for membership in the
Association is held.

Class B. The Class B Member shall be the Declarant. The Class B
Member shall be entitled to the number of votes equal to three (3) multiplied by the
cumulative total Parcel Size of all the Parcels in which the Declarant holds the interests
required for Membership in the Association. The Class B Membership shall automatically
cease and be converted to a Class A membership on the first to occur of the following events:

(a) When the total number of votes held by all Class A Member(s)
equals the total number of votes held by the Class B Member(s); or

(b) The Declarant voluntarily elects to convert its Class B
Membership to Class A Membership; or

(c) The Declarant no longer owns any Parcels in the Commercial
Center.

The period commencing upon the recording of this Declaration with the
Recorder and ending upon the first to occur of the foregoing three (3) events is referred to
herein as the “Declarant Control Period”.

12.1.3. Multiple Ownership Interests. In the event there is more than one
Owner of a particular Parcel, the vote relating to such Parcel shall be exercised as such
Owners may determine among themselves. A vote cast at any Association meeting by any of
such Owners, whether in person or by proxy, shall be conclusively presumed to be the vote
attributable to the Parcel concerned unless an objection is immediately made by another
Owner of the same Parcel. In the event such an objection is made, the vote involved shall not
be counted for any purpose whatsoever other than to determine whether a quorum exists.

12.1.4. Record of Ownership. Every Owner shall promptly cause to be duly
filed of record with the Recorder the conveyance document (or in the case of contract buyer, a
copy of the sales contract) to him of his Parcel. Each Owner shall file a copy of such
conveyance document (or contract) with the secretary of the Association with a transfer fee of
Twenty-Five and 00/100 Dollars ($25.00), who shall maintain a record of ownership of the
Parcels. Any Owner who mortgages his Parcel or any interest therein by a mortgage which
has priority over the lien of any assessment provided herein shall notify the secretary of the
Association of the name and address of the Mortgagee and also of the release of such
Mortgage; and the secretary of the Association shall maintain all such information in the
records of ownership. Any cost incurred by the Association in obtaining the information
about an Owner as specified herein which is not furnished by such Owner shall nevertheless
be at the expense of such Owner and shall be reimbursed to the Association as a
Reimbursement Assessment in accordance with the provisions of Section 12.3.

12.2 Duties and Powers of the Association.

12.2.1. Duties of the Association. Without limiting any other duties which
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may be imposed upon the Association by its the Association Documents; the Association
shall have the obligation and duty to do and perform each and every one of the following for
the benefit of the Owners and the maintenance and improvement of the Commercial Center:

12.2.1.1 The Association shall accept all Owners as Members of the
Association.

12.2.1.2 The Association shall maintain, repair, and replace all
Common Facilities, excluding only any landscaping installed by an Owner without the
Association's express agreement to maintain such landscaping.

As provided in Section 2.5.6, each Owner shall have the obligation to
provide exterior and interior maintenance of its Building including but not limited to painting,
repair, replacement and care of roofs, gutters, downspouts, exterior building surfaces, and the
maintenance all mechanical devices, including but not limited to, appurtenant electrical,
plumbing and heating, ventilating and air conditioning systems, and adjacent sidewalks. The
maintenance of all Buildings shall be in accordance with the requirements of Section 2.5.

In the event that the need for maintenance or repair of Common
Facilities as specified herein is caused through the willful or negligent acts of an Owner, or
through the willful or negligent acts of an Owner’s Authorized Occupant, the Association
may cause such repairs to be made by the Association and the cost of such maintenance or
repair (and administrative expenses equal to ten percent [10%] of such costs) shall be added to
and become part of the Reimbursement Assessment (as set forth in Section 12.3) to which
such Parcel is subject.

12.2.1.3 To the extent not assessed to or paid by the Owners directly,
the Association shall pay all Real Estate Taxes levied upon any portion of the Common
Facilities, provided that the Association shall have the right to contest or compromise any
such Real Estate Taxes.

12.2.1.4 The Association shall obtain and maintain in force the policies
of insurance required by the provisions of this Declaration.

12.2.1.5 The Association may employ a responsible Person as a
Manager to manage and maintain the Common Facilities, subject at all times to direction by
the Association, with such administrative functions and powers as shall be delegated to the
Manager by Association. The compensation of the Manager shall be such as shall be specified
by the Association in its agreement with the Manager. Any agreement appointing a Manager
shall be consistent with the requirements of Section 6.2. A Manager shall be an independent
contractor and not an agent or employee of the Association.

12.2.2 Powers and Authority of the Association. The Association shall have
all the powers set forth in the Association Documents, together with its general powers as a
nonprofit corporation, and the power to do any and all things which may be authorized,
required or permitted to be done by the Association under and by virtue of this Declaration,
including the power to levy and collect assessments as hereinafter provided. Without in any
way limiting the generality of the foregoing, the Association shall have the following specific
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powers:

12.2.2.1 The Association shall have the power and authority at any
time and from time to time and without liability to any Owner for trespass, damage or
otherwise, to enter upon any Parcel for the purpose of maintaining and repairing the Common
Facilities located upon such Parcel or any improvement thereon if for any reason the Owner
fails to maintain and repair such improvement, or for the purpose of removing any
improvement constructed, reconstructed, refinished, altered or maintained upon such Parcel in
violation of Article 2 or 3 of this Declaration. The Association shall have the right to close
all or any portion of a Common Facility to such extent as may be legally sufficient to prevent
a dedication thereof or the accrual of any right therein to any person or the public. The
Association shall also have the power and authority from time to time in its own name, on its
own behalf, or in the name and behalf of any Owner or Owners who consent thereto, to
commence and maintain actions and suits to restrain and enjoin any breach or threatened
breach of this Declaration or any Rules and Regulations promulgated by the Association’s
Board of Directors (the “Board of Directors”) or to enforce by mandatory injunction or
otherwise all of the provisions of this Declaration and such Rules and Regulations.

12.2.2.2 In fulfilling any of its duties under this Declaration, including
its duties for the maintenance, repair, operation or administration of the Common Facilities
(and exterior repairs of Building to the extent necessitated by the failure of the Owners of
such Parcels) or in exercising any of its rights to construct, maintain and repair improvements
or other work upon any of the Common Facilities, the Association shall have the power and
authority (i) to pay and discharge any and all liens placed upon any Common Facilities on
account of any work done or performed by the Association in the fulfillment of any of its
obligations and duties of maintenance, repair, operation or administration and (ii) to obtain,
contract and pay for, or to otherwise provide for:

i Construction, maintenance, repair and landscaping of
the Common Facilities (and exterior repairs of Building upon Parcels to the extent
necessitated by the failure of Owners of such Parcels) on such terms and conditions as the
Board of Directors shall deem appropriate.

ii. Such insurance policies or bonds as the Board of
Directors may deem appropriate for the protection or benefit of Declarant, the Association,
the members of the Board of Directors and the Owners;

iti. Such utility services, including (without limitation)
water, sewer, trash removal, snow removal, electrical, telephone and gas services, as the
Board of Directors may from time to time deem desirable;

iv. The services of architects, engineers, attorneys and
certified public accountants and such other professional or nonprofessional services as the
Board of Directors may deem desirable;

V. Fire, police and such other protection services as the
Board of Directors may deem desirable for the benefit of the Owners or any of the Property;

Page 32 of 52



IN8839:2021 PG 33 of 72

and

Vi. Such materials, supplies, furniture, equipment, services
and labor as the Board of Directors may deem necessary.

12.2.2.3 The Board of Directors may delegate by resolution or contract
to the Manager any of its powers under this Declaration; provided, however, that the Board of
Directors cannot delegate to such Manager the power to execute any contract binding on the
Association for a sum in excess of Five Thousand and 00/100 Dollars ($5,000.00), nor the
power to sell, convey, mortgage, or encumber any Common Facilities.

12.2.3 Association Rules and Regulations. The Board of Directors, from
time to time and subject to the provisions of this Declaration, may promulgate, adopt, amend,
repeal and enforce reasonable, non-discriminatory rules and regulations (“Rules and
Regulations”) governing, among other things: (a) the use of the Common Facilities, including
the regulation of employee parking; (b) the use of any roads or utility facilities owned by the
Owners or the Association; (c) the collection and disposal of refuse; (d) the types of animals
permitted and the maintenance of permitted animals on the Commercial Center Property
(provided that there shall be no prohibition for the use or presence of service animals); and (¢)
other matters concerning the use and enjoyment of the Commercial Center and the conduct of
Authorized Occupants and the Benefitted Parties.

12.2.4 Limitation of Liability. No member of the Board of Directors acting
in good faith shall be personally liable to any Owner, Benefitted Parties or any other person
for any error or omission of the Association, its officers, representatives and employees, the
Board of Directors, any committee or the Manager.

12.2.5 Imsurance. The Association shall secure and at all times maintain the
following insurance coverage:

12.2.5.1 A policy or policies insuring the Association as specified in
Section 7.5.

12.2.5.1 In addition to the insurance described above, the Association
shall secure and all times maintain insurance against such risks as are or hereafter may be
customarily insured against in connection with developments similar to the Property in
construction, nature and use.

(1)  The Association shall have the authority to adjust losses.

(2) Insurance secured and maintained by the Association
shall not be brought into contribution with insurance held by the individual Owners or their
mortgagees.

3) Each policy of insurance obtained by the Association
shall, if reasonably possible, provide: a waiver of the insurer's subrogation rights with respect
to the Association, the Owners, and their respective directors, officers, agents, employees,
invitees, and Authorized Occupants; that it cannot be cancelled, suspended or invalidated due
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to the conduct of any particular Owner or Owners; that it cannot be cancelled, suspended or
invalidated due to the conduct of the Association or of any director, officer, agent or
employee of the Association without a prior written demand that the defect be cured; without
a prior written demand that the defect be cured; that any "no other insurance" clause therein
shall not apply with respect to insurance held individually by Owners.

12.2.6 Quorum Requirements. The quorum required for any action by the
Members hereunder, unless otherwise specifically set forth in this Declaration, shall be as
follows: At the first meeting called the presence of Members or of proxies entitled to cast
seventy percent (70%) of the Proportionate Shares for all Parcels shall constitute a quorum. If
a quorum is not present at the first meeting or any subsequent meeting, another meeting may
be called at which a quorum shall be one-half of the quorum which was required at the
immediately preceding meeting. No such subsequent meeting shall be held more than thirty
(30) days following the immediately preceding meeting.

12.3. Assessments.

12.3.1 Personal Obligation and Lien. Each Owner shall, by acquiring or in
any way becoming vested with his interest in a Parcel, be deemed to covenant and agree to
pay to the Association the periodic (Common Facilities Charge), special assessments and
Reimbursement Assessments described in this Section 12.3, together with the hereinafter
provided for interest at the Default Rate and Collection Costs. All such amounts shall be,
constitute, and remain: (a) a charge and continuing lien upon the Parcel with respect to which
such assessment is made; and (b) the personal obligation of the person who is the Owner of
such Parcel at the time the assessment falls due. No Owner may exempt himself or his Parcel
from liability for payment of assessments by waiver of his rights concerning the Common
Facilities or by abandonment of his Parcel. In a voluntary conveyance of a Parcel, the grantee
shall be jointly and severally liable with the grantor for all such unpaid assessments, late
payment fees, interest and costs of collection, including reasonable attorneys’ fees, which
shall be a charge on the Parcel at the time of the conveyance, without prejudice to the
grantee's right to recover from the grantor the amounts paid by the grantee therefor.

12.3.2 Purpose of Assessments. Assessments levied by the Association shall
be used exclusively for the purpose of maintaining, repairing, replacing and managing the
Common Facilities and making repairs to Buildings as permitted in this Article 12, including
but not limited to the enhancement of the appearance and aesthetics of the Commercial
Center. The use made by the Association of funds obtained from assessments may include,
but is not limited to, payment of the cost of taxes, if any, and insurance on the Common
Facilities; maintenance, repair and improvement of the Common Facilities; establishing and
funding a reserve to cover major repairs or replacements of improvements within the
Common Facilities; and any expenses necessary or desirable to enable the Association to
perform or fulfill its obligations, functions or purposes under the Association Documents..

12.3.3 Special Assessments. For the purposes identified in Sections 7.1.5 or
7.1.6, the Association may levy special assessments for the purpose of defraying, in whole or
in part (“Special Assessments™): (a) any expense or expenses not reasonable capable of being
fully paid with funds generated by periodic assessments; or (b) the cost of any construction,
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reconstruction or unexpectedly required repair or replacement in connection with the
Common Facilities. Any such special assessments must be assented to by the Consent of
Owners, other than the Declarant, present in person or represented by proxy are entitled to
cast a vote at a meeting duly called for the purpose. Written notice setting forth the purpose
of the meeting shall be sent to all Owners at least ten (10) but not more than thirty (30) days
prior to the meeting date.

12.3.4 Reimbursement Assessment on Specific Parcel. In addition to the
periodic assessment and any special assessment authorized pursuant to Sections 12.3.1, 12.3.2
and 12.3.3 above, the Board of Directors may levy at any time Special Assessments (a) on
each Parcel specifically benefitted by any improvement to adjacent roads, sidewalks, planting
areas or other portions of the Common Facilities made on the written request of the Owner of
the Parcel to be charged; (b) on each Parcel the Owner or Authorized Occupant of which shall
cause any damage to the Common Facilities necessitating repairs; and (c) on each Parcel as to
which the Association shall incur any expense for maintenance or repair work performed, or
enforcement action taken, pursuant to Section 12.2.2.1, Section 11.1 or other provisions of
this Declaration (all or part of the foregoing being sometimes referred to as "Reimbursement
Assessment"). The aggregate amount of any such Reimbursement Assessments shall be
determined by the cost of such improvements, repairs, maintenance or enforcement action,
including all overhead and administrative costs and attorneys’ fees, and shall be allocated
among the affected Parcels according to the special benefit or cause of damage or
maintenance or repair work or enforcement action, as the case may be, and such assessment
may be made in advance of the performance of work. If a special benefit arises from any
improvement which is part of the general maintenance obligations of the Association, it shall
not give rise to a Reimbursement Assessment against the Parcels benefitted.

12.3.5 Rate of Assessment. Except as provided‘ in Section 12.3.4 above,
periodic and Special Assessments shall be a fixed rate based upon the Owner’s Proportionate
Share.

12.3.6 Periodic Assessment Due Dates. The periodic assessments (Common
Facilities Charges) provided for herein shall commence as to all Parcels as provided in
Section 7.4.4. The first periodic assessment shall be adjusted according to the number of days
remaining in the month of conveyance. Thereafter and except as provided below, all periodic
assessments shall be due and payable on the first day of each month. A periodic assessment
not paid within ten (10) days of the due date thereof shall be deemed late and subject to a late
fee of Fifteen and 00/100 Dollars ($15.00). At least fifteen (15) days prior to the effective
date of any change in the amount of the periodic assessment, the Association shall give each
Owner written notice of the amount and the first due date of the assessment concerned.

NOTWITHSTANDING THE FOREGOING, with the Consent of the Owners,
the Association may provide for the payment of periodic assessments on a quarterly basis,
provided such periodic assessments are payable in advance.

12.3.7 Certificate Regarding Payment. Upon the request of any Owner or
prospective purchaser or encumbrancer of a Parcel, the Association shall issue a certificate
stating whether or not all assessments respecting such Parcel are current and, if not, the
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amount of the delinquency. Such certificate shall be conclusive in favor of all persons who in
good faith rely thereon.

12.3.8 Effect of Non-Payment; Remedies. Any assessment (including
periodic assessments, Special Assessments, or Reimbursement Assessments) not paid when
due, together with the hereinafter provided for interest and Collection Costs shall be,
constitute and remain a continuing lien on the affected Parcel; provided, however, that any
such lien will be subordinate to the lien or equivalent security interest of any first mortgage on
the Parcel recorded prior to the date any such assessments became due. If the assessment is
not paid within sixty (60) days after the date on which it becomes delinquent, the amount
thereof shall bear interest from the date of delinquency at the Default Rate and the
Association may bring an action either against the Owner who is personally liable or to
foreclose the lien against the Parcel. Any judgment obtained by the Association shall include
reasonable attorneys' fees, court costs, and each and every expense incurred by the
Association in enforcing its rights.

12.4 Procedure. The lien provided for in Article 11.1 and Section 12.3.8 shall be
referred to herein as the “Common Facilities Lien” and shall only become effective when a
Notice of Lien is filed for record in the official records of the Recorder, by the Association,
the Owners or another Non-defaulting Party as a claim for a Common Facilities Lien against
the Defaulting Party’s Parcel or interest therein. Such Notice of Lien shall contain at least the
following:

12.4.1 Statement. A reference to this Section of the Declaration and an itemized statement of all
amounts due and payable pursuant hereto, except as to Collection Costs, and, for Collection
Costs, a statement that such are included in the Common Facilities Lien and will be itemized
and specifically set forth at the time of foreclosure or immediately prior to payment;

12.4.2 Parcel Description. A description sufficient for identification of that Parcel in which the
Defaulting Party has an interest and which is the subject of the Common Facilities Lien;

12.4.3 Owner. The name of the Owner or reputed Owner of the Parcel which is the subject of the
Common Facilities Lien;

12.4.4 Defaulting Party. The name of the Defaulting Party and the extent of the Defaulting Party’s
interest in the Parcel if the Defaulting Party is other than the Owner; and

12.4.5 Non-defaulting Party. The name and address of the Non-defaulting Party or its agent.

12.5 Priority. The Common Facilities Lien, when the same is perfected against a Parcel by the
filing of a Notice of Lien, shall be prior and superior to any right, title, interest, lien or claim
which may be or has been acquired or attached to such Parcel after the time of filing the
Notice of Lien. Prior to the filing of a Notice of Lien, unperfected Common Facilities Liens
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shall in all cases be subordinate to each first mortgage lien that encumbers a Parcel or an
interest therein from time to time (i.e., a mortgage or deed of trust that is given by the Owner
of a Parcel and/or the Owner of improvements on a Parcel, that secures repayment of a loan
and that is in a first priority position as to voluntary liens). The Common Facilities Lien shall
be for the use and benefit of the Non-defaulting Party having a right thereto pursuant to this
Declaration and may be enforced and foreclosed as a mortgage in a suit or action brought in
any court of competent jurisdiction or pursuant to a power of sale held by the Trustee
designated in Section 11.6.

12.6 Number and Election of Directors.

12.6.1 The Board of Directors shall consist of three (3) directors
(“Directors™). The initial Directors shall hold office until the election or appointment of their
successors at the first annual meeting after expiration of the Declarant Control Period.
Thereafter, subject to the terms and conditions of Sections 12.6.3 and 12.6.4 below, the
Owners of the Parcels that comprise the Commercial Center shall have the right to appoint the
Directors by a 75% vote of the Owners. Each Director will hold office for a term of two (2)
years.

12.6.2 Powers of the Board of Directors.

12.6.2.1 Except as provided in the Association Documents, the Board
of Directors may act on behalf of the Association in all instances.

12.6.2.2 The Board of Directors may retain by written contract the
Manager who shall be responsible for the routine operation and maintenance of the Common
Facilities.

12.6.2.3 The Board of Directors may not act on behalf of the
Association to:

@) amend this Declaration;
(i)  terminate the Association or this Declaration;
(iii)  elect Directors to the Board of Directors; or

(iv)  determine the qualifications, powers and duties, or terms
of office, of Directors.

12.6.3 Appointment of Directors.

12.6.3.1 Subject to the terms and conditions of Sections 12.6.3.2 and
12.6.3.3 below, but notwithstanding anything else to the contrary contained in this
Declaration or in any other Association Document, Declarant shall have the exclusive right to
appoint and remove all Directors and Officers during the Declarant Control Period.

12.6.3.2 Declarant may voluntarily surrender its right to appoint and
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remove Officers and Directors prior to the expiration of the Declarant Control Period, but, in
that event, Declarant may require, for the remainder of the Declarant Control Period, that
specific actions of the Association or the Board of Directors, as described in a recorded
instrument executed by Declarant, be approved by the Declarant before they become
effective.

12.6.3.3 During the thirty (30)-day period immediately preceding the
date on which the Declarant Control Period expires, the Owners shall elect a Board of
Directors of three (3) Directors as set forth in Section 12.6.1 above. Such Directors shall take
office upon election.

12.6.3.4 The Declarant need not designate a Manager or a Board of
Directors during the Declarant Control Period.

12.6.4 Removal of Directors.

(a) Directors appointed by Declarant may be removed, with or
without cause, solely by Declarant.

(b)  Each Director, other than a Director appointed by Declarant,
may be removed, with or without cause, by 66% vote of the Owners.

12.6.5 Replacement of Directors.

(a) Vacancies on the Board of Directors created by the removal,
resignation or death of a Director appointed by Declarant shall be filled by a Director
appointed by Declarant.

(b) A vacancy on the Board of Directors created by the removal,
resignation, or death of a Director appointed by a vote of the Owners shall be filled by a
majority vote of the Owners.

(c) Any Director elected or appointed pursuant to this Section
12.6.5 shall hold office for the remainder of the unexpired term of the Director that Director
replaced.

12.6.6 Board of Directors Liability. No Director or officer of the
Association shall be liable to the Owners for any mistake in judgment, for negligence, or on
other grounds, except for such Director’s or officer's own individual and willful misconduct
or bad faith. The Owners and Association shall indemnify and hold harmless each Director
and officer from and against all liability to third parties arising out of any contract made by
the Board of Directors on behalf of the Association or Owners, unless such contract was made
in bad faith or contrary to the provisions of this Declaration or the Association Documents.
The liability of an Owner arising out of the foregoing indemnification shall be limited to the
total liability concerned multiplied by such Owner’s Proportionate Share. The Association
shall be authorized to obtain liability insurance for the errors and omissions of its Directors
and officers.
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13. INDEMNITY; HAZARDOUS SUBSTANCES

13.1 Subrogation Waiver. To the extent that liability of an Owner or Authorized Occupant to
another Owner or Authorized Occupant or employees, agents, contractors, invitees, tenants,
subtenants, successors and assigns of the same is covered by insurance, each Owner or
Authorized Occupant respectively waives all rights of subrogation against the other Owners
or Authorized Occupants, and agrees to cause its insurer to waive its rights of subrogation
against the other Owners or Authorized Occupants to the same extent provided above.

13.2 Indemnification. Subject to the provisions of Section 13.1, each Owner and Authorized
Occupant hereby agrees to indemnify, defend and hold harmless the other Owners, the
Declarant, Authorized Occupants, and the Association and their respective agents, officers,
directors, employees, servants, employees and contractors, from and against any and all
liabilities, claims, damages, expenses (including reasonable attorneys’ fees and reasonable
attorneys’ fees on any appeal), judgments, proceedings and causes of action, for bodily injury,
death property damage arising from the active or passive negligence of such Owner or
Authorized Occupant, and their respective agents, employees, servants, and contractors acting
within the scope of their employment.

13.3 Hazardous Substances. Each Owner agrees as follows with respect to its Parcel(s):

13.3.1 Care of Parcel. The Owner shall not use, produce, store, release, dispose or handle in or
about its Parcel or transfer to or from its Parcel (or permit any other Person under its control
or any Authorized Occupant to do such acts) any Hazardous Substance except in compliance
with all applicable Environmental Laws. No Owner shall construct or use any improvements,
fixtures or equipment or engage in any act on or about its Parcel that would require the
procurement of any license or permit pursuant to any Environmental Law, except for (i) the
routine use and sale of substances necessary to the use and occupancy of the Parcel; (ii) the
pursuit of the Owner’s or Authorized Occupant’s legal business on the Parcel; and (iii) for the
sale to the public of substances generally handled in businesses similar to the Owner’s or
Authorized Occupant’s legal business, so long as the requisite licenses or permits are obtained
and maintained.

13.3.2 Definitions. In this Declaration the term “Environmental Laws” shall mean any federal,
state or local statute, ordinance, rule, regulation or guideline pertaining to health, industrial
hygiene, or the environment, including without limitation the federal Comprehensive
Environmental Response, Compensation, and Liability Act; and the term “Hazardous
Substance” shall mean all substances, materials and wastes that are or become regulated or
classified as hazardous or toxic, under any Environmental Law, including, but not limited to
gasoline, diesel fuel and petroleum products.

13.3.3 No Knowledge. To the best of the Owner’s knowledge after reasonable inquiry, each Owner
represents and warrants the following to the other Owners with respect to its Parcel. These
representations and warranties shall be effective first at the time the Owner acquires an
interest in its Parcel and shall continue while the Owner holds an interest in its Parcel. If at
any time these representations and warranties are inaccurate, the Owner shall immediately
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give written notice thereof to the other Owners and the Association. The representations and
warranties are:

13.3.3.1 Except as permitted by Environmental Laws, there are no Hazardous Substances or
regulated substances thereon or to be installed thereon, whether contained in barrels, tanks,
equipment (movable or fixed) or other containers; deposited or located in land, waters, or
sumps; or incorporated into any structure or in any other part of the Parcel.

13.33.2 No asbestos-containing materials have been or will be installed or affixed to the
Buildings located or to be located on the Parcel at any time in violation of any Environmental
Laws.

13.3.3.3 The Parcel and all uses thereon are not in violation of any Environmental Laws,
whether they govern the existence, clean-up and/or remedy of contamination from any
Hazardous Substance or regulated substances, and no governmental entity has served upon
such Owner any notice claiming any violation of any such statute, ordinance or regulation.

13.3.4 Notification. If any Owner becomes aware of any condition relating to the existence, release
or threatened release of any Hazardous Substance or violation of any Environmental Law on
its Parcel, the cure or remediation of which is required by law or dictated by commercially
reasonably business practices, such Owner shall promptly notify the other Owners and
Association in writing thereof and shall promptly cure or remediate such condition.

13.3.5 Right to Cure. If any Defaulting Party fails to perform its duty to cure or remediate as
required by Applicable Laws or this Section 13, a Non-defaulting Party may proceed to cure
after thirty (30) days’ written notice and failure of the Defaulting Party to commence, and
thereafter diligently to prosecute, such cure, and the Non-defaulting Party shall be entitled to a
reimbursement of all costs incurred in effectuating such cure together with interest at the
Default Rate from the date such costs were paid, plus Collection Costs. Furthermore, the Non-
defaulting Party shall have a Common Facilities Lien on the Parcel of the Defaulting Party (or
on the Defaulting Party’s interest therein, as applicable) by filing a Notice of Lien in the
official records of the Recorder for all such amounts. In case of an emergency, the Person
becoming aware of the condition shall attempt reasonable efforts to notify the Person with the
duty of cure of the condition requiring attention; however, any Person may in such
emergency, without notice, proceed in good faith to effectuate a cure, giving such notice later
as soon as possible.

13.3.6 Indemnity. The Owner of each Parcel agrees to indemnify, defend and hold harmless the
other Owners, the Association, the Declarant, Manager and Authorized Occupants of all other
Parcels from and against any and all liabilities, claims, damages, expenses (including
reasonable attorneys’ fees and reasonable attorneys’ fees on any appeal), judgments,
proceedings and causes of action, relating to or connected with any of the foregoing
obligations and/or liabilities identified in this Section 13.3, for injury to or death of any
Person or damage to or destruction of any property occurring on or originating from said
Owner’s Parcel or arising out of the act or omission of such Owner, its Authorized Occupants,
unless caused by the negligent or willful acts or omissions of the otherwise indemnified
Person, its agents, contractors or employees.
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14, CONDEMNATION

If at any time or times all or any part of the Common Facilities shall be taken or condemned
by any public authority under power of eminent domain, the provisions of this Article shall
apply. A voluntary sale or conveyance of all or any part of the Common Facilities in lieu of
condemnation but under threat of condemnation shall be deemed to be a taking by eminent
domain. All compensation, damages, and other proceeds from any such taking by power of
eminent domain (“Condemnation Award”) attributable to the value of any land and
improvements within the Common Facilities shall be payable only to the Owner thereof (and
its Authorized Occupants and assigns according to their respective interests therein) and no
claim thereon shall be made by the other Owners; provided, however, that all other Owners
may file collateral claims with the condemning authority over and above the value of the land
and improvements located within the Common Facilities so taken to the extent of any damage
suffered by their respective Parcels (as intended and permitted hereunder if there is then no
building thereon) resulting from severance of the appurtenant portions of the Common
Facilities so taken. The Owner of the portions of the Common Facilities so condemned shall
promptly repair and restore the remaining portion of the Common Facilities so owned by such
Owner as near as practicable to the condition of the same immediately prior to the
condemnation and without contribution from any other Owner; provided, however, that the
obligation to repair or reconstruct shall be limited such that the cost thereof shall not exceed
the amount of the Condemnation Award payable to the Owner of the Common Facilities so
condemned less said Owner’s costs associated with the condemnation, including but not
limited to attorneys’ fees and court costs arising out of the condemnation proceedings.

15. GENERAL PROVISIONS

15.1 Covenants Run With the Land. Each restriction on each Parcel shall be a burden on that
Parcel, shall be appurtenant to and for the benefit of the other Parcels and each part thereof
and shall run with the land.

15.2 Successors and Assigns. This Declaration and the Restrictions created hereby shall inure to
the benefit of and be binding upon the Owners as they exist from time to time, their respective
heirs, personal representatives, successors, assigns, agents, employees, Authorized Occupants
and the remaining Benefitted Parties, and upon any Person acquiring a Parcel, or any portion
thereof, or any interest therein, whether by operation of law or otherwise, to the extent that the
foregoing is consistent with the provisions of Article 10 of this Declaration. With respect to
rights in or to any Parcel which have been severed from the rights or estates owned by
Declarant pursuant to the terms of this Declaration, Declarant intends that such rights remain
severed notwithstanding that during any time in which this Declaration is in effect Declarant
or any other Person may own the underlying estate or servient estate as well as the lesser right
or dominant estate, respectively, so that Declarant’s purposes in making this Declaration, as
listed in the recitals, may be served, and any doctrine of merger of estates, or principle of law
having similar effect, shall not apply to diminish any right hereunder or combine any right
created or severed hereunder with any other estate or interest.

15.3 Duration. Except as otherwise provided herein, the term of this Declaration shall be for fifty
(50) years and shall be thereafter automatically renewed for successive terms of ten (10) years
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each unless terminated by the filing of a Termination Notice executed by all of the Owners of
all of the Parcels and first mortgage Lien Holders owning or having first mortgage (including
trust deed) liens upon all of the Parcel Area in the Commercial Center, which Termination
Notice shall be executed by said Owners and mortgage holders and recorded in the official
records of the Recorder at least one (1) year before the effective date of termination of the
primary term or any renewal term.

154 Arbitration. As required by specific references within this Declaration to arbitration but
otherwise only with the consent of the Persons affected thereby, any controversy or claim
arising out of or relating to this Declaration, or the breach thereof, shall be settled by binding
arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration
Association, and judgment upon the award rendered by the arbitrator(s) may be entered in any
court having jurisdiction thereof.

15.5 Injunctive Relief. In the event of any violation or threatened violation by any Person of any
of the Restrictions contained in this Declaration, the Association, any or all of the Owners and
Authorized Occupants of the property included within the Commercial Center shall have the
right to enjoin such violation or threatened violation in a court of competent jurisdiction. The
right of injunction shall be in addition to all other remedies set forth in this Declaration or
provided by law.

15.6 Modification and Termination. This Declaration may not be modified in any respect or
terminated, in whole or in part, except with the Consent of the Owners, and then only by
written instrument duly executed and acknowledged by the Consent of the Owners or an
officer of the Association who certifies that the required consents have been obtained, and
recorded in the official records of the Recorder. No modification or termination of the
Declaration shall affect the rights of any first Lienholder unless the first Lienholder consents
in writing to the modification or termination. Notwithstanding any other provision hereof,
this Declaration may not be modified in such a manner as would prohibit or restrict the use of
a Parcel without the written consent of the Owner of the Parcel.

15.7 Method of Approval. Whenever the Consent of the Owners or other approval is required
under this Declaration, such consent or approval must be given in accordance with the
particular provision requiring consent by the other Person or Persons from whom consent is
required. The Person requesting approval or consent (the “Requesting Person™) shall give
notice in writing to the Person or Persons whose consent or approval is required (the
“Approving Person”). Within thirty (30) days after receipt of said written request, each
Approving Person shall notify the Requesting Person whether or not such consent or approval
is granted. In the event that the Approving Person does not provide notification to the
Requesting Person within thirty (30) days from the date of receipt of notice sent pursuant to
Section 15.10.1, then the Approving Person shall be deemed to have granted consent or
approval. Notwithstanding the above, this Section shall not be interpreted to permit a
modification or termination of this Declaration without the express written Consent of the
Owners as provided in Section 15.6 and in such situation the failure to respond or notify any
Requesting Person shall not be deemed an approval or consent thereto. Approval of any act,
plan, budget, or any other item or fact under this Declaration shall not constitute a waiver of
any requirements, duties, or obligations of any Person under this Declaration.
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15.8 Not a Public Dedication. Nothing herein contained shall be deemed to be a gift or dedication
of any portion of the Commercial Center or any Parcel to the general public or for the general
public or for any public purpose whatsoever, it being the intention of the Owners that this
Declaration shall be strictly limited to and for the purposes herein expressed.

15.9 Breach Shall Not Permit Termination. It is expressly agreed that no breach of this
Declaration shall entitle the Association, any Owner or Authorized Occupant to terminate this
Declaration, but such limitation shall not affect in any manner any other rights or remedies
which such Association, Owner or Authorized Occupant may have hereunder by reason of
any breach of this Declaration. Any breach of the Declaration shall not defeat or render
invalid the lien of any mortgage or deed of trust made in good faith for value, but this
Declaration shall be binding upon and be effective against any Owner whose title is acquired
by foreclosure, trustee’s sale or otherwise.

15.10 Notices.

15.10.1 Method of Delivery. All notices given pursuant to this Declaration shall be in
writing and shall be given by personal delivery, by United States mail or by United States
express mail or other established express delivery service (such as Federal Express), postage
or delivery charge prepaid, return receipt requested, addressed to the Person and address
designated below or, in the absence of such designation, to the Owner at its address shown on
the then current real property records of the Recorder is located, or to an Authorized
Occupant, to the premises which are occupied:

Declarant: Canyon Gate LLC
Attn: Paul M. Jensen
5284 S. Commerce Drive,
Suite C-274
Murray, Utah 84107
E-mail: pmj@pmjcompanies.com
Fax: 801.568.3999

With a copy to:
Sandy McCleve
sandy(@pmjcompanies.com

The Person and address to which notices are to be given may be changed at any time by any
party upon written notice to the other parties. All notices given pursuant to this Declaration
shall be deemed given upon receipt.

15.10.2 Receipt. For the purpose of this Declaration, the term “receipt” shall mean the
earlier of any of the following: (i) the date of delivery of the notice or other document to the
address specified pursuant to Section 15.10.1 above as shown on the return receipt, (ii) the
date of actual receipt of the notice or other document by the Person specified pursuant to
Section 15.10.1 above, or (iii) in the case of refusal to accept delivery or inability to deliver
the notice or other document, the earlier of (a) the date of the attempted delivery or refusal to
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accept delivery, (b) the date of the postmark on the return receipt, or (c) the date of receipt of
notice of refusal or notice of non-delivery by the sending Person.

15.11 Waiver. The failure of a Person to insist upon strict performance of any of the Restrictions
contained herein shall not be deemed a waiver of any rights or remedies that said Person may
have, and shall not be deemed a waiver of any subsequent breach or default in the
performance of any of the Restrictions contained herein by the same or any other Person.

15.12 Attorneys’ Fees. In the event any Person initiates or defends any legal action or proceeding
to enforce or interpret any of the terms of this Declaration, the prevailing party in any such
action or proceeding shall be entitled to recover from the losing party in any such action or
proceeding its reasonable costs, expenses, expert fees, and attorneys’ fees (including its
reasonable costs and attorneys’ fees on any appeal).

15.13 Severability. If any term or provision of this Declaration or the application of it to any
Person or circumstance shall to any extent be invalid or unenforceable, the remainder of this
Declaration or the application of such term or provision to Persons or circumstances other
than those as to which it is invalid or unenforceable shall not be affected thereby, and each
term and provision of this Declaration shall be valid and shall be enforced to the extent
permitted by law.

15.14 Not a Partnership. The provisions of this Declaration are not intended to create, nor shall
they be in any way interpreted or construed to create, a joint venture, partnership, or any other
similar relationship between the Owners or other beneficiaries hereof.

15.15 Third Party Beneficiary Rights. This Declaration is not intended to create, nor shall it be in
any way interpreted or construed to create, any third party beneficiary rights in any Person or
entity not specifically mentioned herein (such as Owner, Declarant, etc.) unless otherwise
expressly provided herein.

15.16 Captions and Headings. The captions and headings in this Declaration are for reference
only and shall not be deemed to define or limit the scope or intent of any of the terms,
covenants, conditions, restrictions, or agreements contained herein.

15.17 Grammar Construction. In construing the provisions of this Declaration and whenever the
context so requires, the use of a gender shall include all other genders, the use of the singular
shall include the plural, and the use of the plural shall include the singular.

15.18 Joint and Several Obligations. In the event any party hereto is composed of more than one
Person, the obligations of said party shall be joint and several.

15.19 Recordation. This Declaration shall be recorded in the official records of the County
Recorder’s office in the County of Utah, State of Utah.

15.20 Disparity with ECR. In the event that this Declaration shall specifically be incongruent or

contradict any prohibition, use, restriction, or covenant referenced in the ECR, the ECR shall
govern.
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1521 As-is/Waiver. The Owners hereby accept their respective Parcels at
conveyance with no warranties of fitness and acknowledge that neither Declarant nor
developer nor any agent, contractor or employee of Declarant or developer has made any
representation or warranty of any kind with respect to the Commercial Center, any Common
Facilities and areas, specifically including, but not limited to, any representation or warranty of
suitability or fitness of the Commercial Center and/or the Parcels, land, property, or Buildings
for any particular purpose, or the use thereof, and the Owners hereby waive any and all claims
related thereto. Owners shall be deemed to have accepted the Commercial Center, land,
Buildings, Common Facilities, and the Common area and all aspects thereof in an “AS IS -
WHERE IS” condition and “WITH ALL FAULTS,” including, but not limited to any latent or
patent defects.

15.22 Indemnification. The Owners shall indemnify Declarant for any and all
liability associated with Declarant’s duties and obligations associated with this Declaration,
including the paying of any reasonable attorney’s fees and court costs.

EXECUTED as of the day and year first above written.
CANYON GATE LLC,

a Utah limited liability company

/’//\
J

By: / _ 451(/4?’6 LA

Pawl M. Jensen, Manager

STATE OF UTAH )
:SS

COUNTY OF 5,1 Labe
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The foregoing instrument was acknowledged before me this __i$ " day of
Tenwery , 2021, by Paul M. Jensen in the capacity indicated.

Notary Public: M é

/ A\\ NATHAN HOOPES
| g Notary public State of Utap
A 5 My Commission Exp. 08/24/2024
Ny Commission # 713505
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SCHEDULE “A”
TO DECLARATION

(Legal Description of the Commercial Center)

Utah County Tax Parcel Nos.: 65:601:0101, 65:601:0102, 65:601:0104, 65:601:0105,
65:601:0106, 65:601:0107, 65:601:0108

A PARCEL OF LAND SITUATED IN THE NORTHWEST QUARTER OF SECTION 28,
TOWNSHIP 8 SOUTH, RANGE 3 EAST, SALT LAKE BASE AND MERIDIAN,
SPANISH FORK CITY, UTAH COUNTY, STATE OF UTAH, ALSO BEING LOT 103,
CANYON GATE SUBDIVISION, AS RECORDED IN THE OFFICE OF THE UTAH
COUNTY RECORDER, AND BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHERLY RIGHT OF WAY LINE OF
HIGHWAY 6, SAID POINT BEING SOUTH 00°24'38" EAST 203.42 FEET ALONG THE
SECTION LINE AND EAST 522.06 FEET FROM THE NORTHWEST CORNER OF SAID
SECTION 28, AND RUNNING THENCE SOUTH 55°07'00" EAST 538.97 FEET ALONG
SAID SOUTHERLY RIGHT OF WAY LINE; THENCE SOUTH 35°0426" WEST 127.74
FEET; THENCE SOUTH 17°04'11" WEST 38.34 FEET; THENCE SOUTH 13°40'49"
EAST 138.41 FEET; THENCE SOUTH 79°04'15" WEST 392.61 FEET; THENCE NORTH
00°24'38" WEST 658.37 FEET TO THE POINT OF BEGINNING.

CONTAINS 187,252 SQ FT OR 4.299 ACRES

7LOTS
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SCHEDULE “B”
TO DECLARATION

(Site Plan of the Commercial Center)

o CANYON GATE SUBDIVISION AMENDED | omemamwean
= e - “ wmummmmuma. rﬁ'ﬁ&*fwurﬂ'&

CANYOH GATE SUBOVISION AMENDED
% 57 s S A
DESCAFTON
frop e pa e e et
o T A el w creees Ao s s et
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SCHEDULE «“C”

TO DECLARATION

(Proportionate Share of the Owners)

Parcel Pad Parcel Size (sq ft.) Proportionate
Share (%)
Lot 101 C 24,626 sq. ft. 13.26%
Lot 102 A 22,651 sq. ft. 12.10%
Lot 104 B 28,562 sq. ft. 15.35%
Lot 105 E 24,350 sq. ft. 13.03%
Lot 106 F 43,054 sq. ft. 23.03%
Lot 107 D 29.981 sq. ft. 16.05%
Lot 108 G 14,030 sq. ft. 7.44%
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SCHEDULE “D”
TO DECLARATION
EXCLUSIVE USE RESTRICTIONS

1. EXCLUSIVE USE RESTRICTIONS BENEFITTING ICEBERG. The following
exclusive use restrictions shall be applicable during the period in which Iceberg
occupies any Parcel in the Commercial Center:

The operation of a restaurant company which derives more than 60% of its business
from the sale of hamburgers, frozen yogurt and ice cream novelties. This restriction
shall include, but not limited to, such companies as McDonald’s, Wendy’s, Burger
King, Carl’s Jr, Cold Stone, Baskin-Robbins, etc. and their related entities, successors
and assignees, or other companies which derive more than 60% of their business from
the sale of hamburgers, frozen yogurt, and ice cream novelties.

2. EXCLUSIVE USE RESTRICTIONS BENEFITTING DEL TACO. The
following exclusive use restrictions shall be applicable during the period in which Del
Taco occupies any Parcel in the Commercial Center:

The operation of a restaurant company which derives more than 60% of its business
from the sale of tacos and Mexican fast food. This restriction shall include, but not
limited to, such companies as Taco Bell, etc. and their related entities, successors and
assignees, or other companies which derive more than 60% of their business from the
sale of tacos and Mexican fast food.
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SCHEDULE “E”
TO DECLARATION
ECR
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Thomas E. Halter

Gust Rosenfeld P, LC.

Qne:East Washington, Suite 1600
Phoénix, AZ 85004:2553
MNT: 48530

TAX ID: 27: 0880285

- EASEMENTS WITH COVENANTS AND’ RESTRICTIONS
AEFECTING LAND (“ECR")

THIS: AGREEMENT 'is made as of the é -day-.of Dx&m& , 2016,
between WAL- MART STORES INC, a Delaware corporation {"Wal- -Mart"), and WDG
SPANISH FORK, LLC a Utah limited Ilab|hty company. ("Developer")

WITNESSETH:

"WHEREAS, Wal-Mart is the. ground {essee of the Wal-Mart Tract (the "Wal-Mart
Tract’) as shown: on-the plan: attachied hereto as Exhlblt A1 hereof sald “Tract beirig more
pamcularly ‘described in Exhibit B-attached hereto;

WHEREAS; Developer ‘is the :owner of the Developer Tract: (the “/Developer
Tract!).and the Outparcels (the: "Outparcels") shiown on the. plan attach@d hereto as Exhibit A-1
hereof, the safme being more particularly described in Exhibit C hereof and is the fee-title owner
of the Wal:Mart Tract;:and:

WHEREAS, Wal-Mart and Developer desire: that ‘the Wal-Mait Tract, ‘the
Developer Tract.and the. Outparcels be developed in" conjunction with each other pursuant to a
.general plan of lmprovement to-form a-commercial- ‘Shopping: Center (sometlmes heremafter
referred to as the “Shopping Center“), and further desire that the Shopping Center be subject to
the easements and the‘covenants, conditions and restrictions hereinafter set forth;

‘NOW, THEREFORE, for and in consideration of the premises, éasements,
covenants, condmons, restnctlons and encumbrances contained herein, the sufficiency of
which is herebyA acknowledged, Wal- Mart and Developer do hereby agree as follows:

1. Building/Commorn Areas.

’ 1.1 “"Building Areas" as used herein shall mean those portions of the
Shopping Center shown on Exhibit A-2 as "Building Area" (and "Future Building Area" and
“Future Expansion ‘Area"). Canopies may encroach from the Building Areas over the Common
Areas provided the canopies: (a@)-do not interfere with the use of the Common Areas; (b) project
from any-building or structure more than five feet (5') over or outside of the Building Area {c)
comply with all applicable laws, rules, ordinances and regulations of every governmental body
having jurisdiction over the Shoppmg Center; and (d) do not materially alter the parking
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configuration or vehicilar or pedestrian circuldtion, and/or acoess in-.and -through ‘the ‘entire.
shopping Center.

1.2 “Common Areas" shail be all of the Shopping Center.éxcept'the
Bullding Areas, DodKs, loqdmg dfeas, -service areas: and. canopies. which are attached to
bul!dings but-which extend over Cc:mmon Area shalll be deémed to be: part of the: Bui!dlng Area
which they serve .or' the buildings to: which thiey aré attached. and riot partof the Commoi Areds;

1.3 . "Tracls™ as used herein shall mean the Walkidart Tract and the'
Déveloper. Tract but nof: the-Outparcels. Reference to & “Tract" refers to 1he ‘Wal-Mait Tract or
tHe Developer Tract:but nat the Outparcels.

14  Conversion fo Common. Areas: Those poidions of the Building
-Areas-hich: are riot-from fime 1o fime usied.or cannot, unider-ihe tenms of this Agreemerit, bé
used-for buildmge shall become.part of the Comingi Area foi the uses permitied heréundérand
shall be improved kept and maintamed as; rovitled. herem An ‘area ponverted to Common
Area may be. ‘as.sef foith above. converied baek to Building Area if at'the-time 6f-conversion
backo Bullding. Area, It meets the requirements-of this ECR.

2, Usé. Buildings in the' Shopping Genter shall-be used foF carmmercial
_purposes. of-the typé normally found in a ietall shopp'ing center- mciuqmg, without limitation,
restaurants insuranoe agencles, stack brokerage ofﬁoes finaricial mstltulsons, sernvice shops,
:offices, and retail 'stores. No. theatre _bowling alley, bllllard parlor; nightclub. or.other pldce of
-recreafion .of ‘aniusement in excess: of 5,000° square. feet i size, day ~Care; faﬁlity,‘chi!d care
tagility, preschoal of childreh's. nursery, -any- ‘business which:derives in -excess of 30% of its
gross sales from the sale :of alcoholic beverages, iy business. or. Tciity used: in growing..
dellvenng. transfemng. 'syfiplying, dispénsing, dleperslng, QIStrlbutlng or sellifig, marijuana.
whether by prescription, medical recommendation or-otherwise,.and whether' consisting.of live
planls. seeds, sspdiings.or promsed ‘of harvested: portions. of the marjuana’ plant, ghigl] otcupy
‘space wiithin the: Shappirig Center-withigit the prior wiitteny ‘Gonsent of Wal-Mart ‘which Wal-Mart
may Witthald'| i’ its:sole and: absqute dlscreﬂen Ne restaurant or s:efeieria shall Oecupy spage:
on #hy poftion :of the: Restaurant Restriction Area. depicted on Exhibit A:2 -without the: prior
written ‘consent.of Wal-Mart, which Wal-iart ‘mdy withhold In its sole and absolute discretion:.
Deveéloper regognides that sald blisingssées ‘may Inconvenience Wal-Mait's -customers .and
adversely affect WalMarl's busfness Notwrthstandmg anythmg to the contrary contalned
hereln it is expressly agreed that nothing contained In this Agresment shall be construed to
contaln-a covenant; either éxpiresé or implied, to éither golmimence the operatinn of @ husiness
or thereafter conﬂnuously operate a: ‘business. by Wal-Mart on the Wal-Mart Tract, Daveloper
reoognizes and agrees that Wal-Man may, at Wal-Mart's sole-discretion and at any time during
the- term of this Agreement, cease ‘the operation of its bisiness on'the Wal-Mart Tract, and
Developer hereby waives any legal action for damages or for- equitable religf which might be
available to Developer because of such ¢essation of business activity by Wal-Mart.

3. Competing: Bustnesg Developer icovenants that as long as. Wal-Mart, or
any affiliate of Wal-Mar, is the user of the Wal-Mart Tract, either as owner or lessee, no space
in or poition of the Developer Tract or the Outparcels. and no space in or portion of any other
real property adjacent to the Shoppmg Center which may subsequently be acquired by.
Developer, shall be leased or accupied by or canveyed to any other party for use as (i) a remote
cperation or distribution (such as remofe intemnet fulfillment center or locations, locker, grocery,
drive-throtigh; grocery home shoppmg pick-ups, mail order; or similar pick-up facility), (i) a
facllity dispensing gasoline or fuel from pumps, (i) a pharmacy, (iv) a variety, general,
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convénience or "dolla® store, (v) a. gracery store or supermarket as such terms, are defined
below, or. (vi) as' any combination' of the foregoing uses: in the event of a breach of this
covenant, Wal-Mart shall hdve the: tight to terminate this Agreement.and fo seek any and all
remedies afforded by elther law or equity, including, without liimitation, e rights fo m;unctive
relief,. "Grocery store” and "supennarket“, as those terms are used hemin, shall-meana single
food store or food department ¢éontaining more than 3,000 squiare feet of building spate used for
the purposé of sélling food for off premlses consumption, which shiall include but-not ba limited
to the sale of dry, refngerated orfrozen groceries, meat, seafood poultry. produce; delicatessen
or bakery products; refrigerated or frozen dalry products, or ahy. grocery products riormally-sold
in such stores or départments. In no everit shalla restaurant that primarily sells preparéed ready
to eat méals and/or-fast-food feals foF on-site and offsite cqnsumptton be deemed to be a
Grocéry Store or a supermarket

4. _B_ulldir_tg

‘Désign_ifind Construction. The Buildings constructed on the
Shoppmg Center: shatl be designed so that the exterior elevation of each shall be architecturally
and:aesthetically compatible and s6 that building wall footings'shall not encroach from one Tract
or Outparcel énto another Tract or Outparoel except as provided for In Subsection-4.4, below
The design and construction shali, be of high qualtty No Improvements shall be uonstructed
erected or expanded ‘or-altered on the Gutparceis unfil the plans for the same (nncludtng site
layout, exterior building materials @nd colors-and parking) | have been approved in writing. by
Developer No bmtdmg cpnstructed on the WaI-Mart Tract or the Deveteper Tract shalr exceed
40' in height ‘above’ the elevation of the appl:cable Tract or Outpar(:el ‘as ‘of the: date hereof
("Hetght") incidentai architectural embelhshments and peaks ‘shall niot be ‘considered in
connection with determining compliafice with said Hetghf testriction. ‘Except for a bulldtng used
for a bank,or credit union, which may not exceed twenty-seven feet (27" in:Height, no building
constructed on the Outparcels shall exceed twenty-three (23‘) in Height {except ‘all mechanical
improvements .and. architectural embellishments can be up 1o six feet (6) makirig the total
maxinium Helght twenty-eight feet (28')) in Height. No_ bullding shall have:a metal exterior.

42  Location/Size. .No-building-shall be constructed on the Shopping
Center (as eithier Immedlate development or future expansion) except within the Building Areas.
Aviy buildings located on the Outparcels shall not exceed: 8,000 square feet in'size.

43  Fire Protection. Any bu;lding iconstructed within sixty (60) feet of
-the Wal-Mart Tract shall be constructéd and opérated in such-a manner which will preserve the
sprinkiered rate 6n the Wal-Mait buliding.

44 Easements. In the event building wall footings encroach from one
Tract onto the other Tract, despite efforls to avoid that occurrence, the party onto whose Tract
the footings encroach’ shall cooperate in granting an encroachment permit or non-exclusive
easement to the party whose building wall footings encroach for the construction, maintenance
and replacement of such footings.

5. Comrmiion Areas.

51  Grant of Easements. Each party,.as grantor, hereby grants to the
other parly, as grantee, and to the agents, customers, invitees, licensees, tenants and
employees of grantee, a nonexclusive permanent easement over and through the wal-Mart
Tract and the Developer Tract (eéxclusive of Building Areas) for roadways, walkways, ingress
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and egress, parking-of motor vekiicles, loading and unicading of commercial and other vehicles,
and the use -of facilities insialied for the cérfort and_convenience of ciistomers,, invilees,
licshisses, fendits and employeés of all bisingsees and ocelipants of i bulldings constructed

on thé: Building Aress logated on the Wal-Mar Tract:and the Developer Tract. WalMart and

Developer hereby grant for the benefit of the Qutparcels, nonexclusive peiinarient-easements
for vehicular and Pedestrian access, Ingress; and egress dver and :across the Wal-Mart Tract
and the Develaper Tract/(exclugie of the, Bullding Areas); provided, however, in no-event shall
the owner, oceupant, licensee:or invitee of any ‘of the Oistparcels(s)-be permitted to use-the
WalMart Tract or thie Developer Tract for véhiculer-parking of for any other purpose othier than
as described abive: ‘Developet: héreby:grants to.Wal-Mart forihe beriefit of the Wal-Mart Tract,
nonéxclusive permianent easements far vehicular and pedestian access, ingress, and egress
over.and across the Outparcels (exclusive of the:Bullding Areas); provided tiowever, in o event
shall the. owrier, occlipant, Ticensee or invitee of the Wal-Mart Tract be permited to use the
Qutparcels for vehlcular Baridng o for.afy Gifier purpose-other than. as permitted pursuant to
thie ferms of this Agreement. “The foregoing notwithstantiing, the.use-of the.Common Areas fer
ingress, -egress; acoessand parking shall rist cailsi hie-obstruction fior te. jmpsdimént of
vehicula}-oF erestisi trific, Upoh or 86rodé the parking aréas, Snifarices, exlls, Hiveways,
-~ walks or service'drives locsted within the Common Areas. - The foregoing notwithstanding, in.no
event shall any porfion of the Wal-Mart Tract be-used for constructior .vehicular irngress or
egreées except-{or thiat portion of the Wal-Man Tract ideptified a8 ihs "Ctnstiiction Access” on
Exhiliit‘A-3 attgiched hereto.
o _ §2 'No'Barrlers. No walls, fences, o barriers of any kind shall be
constructed or miglntained ori the-Commin Afgas; of any dortion thefdof, by any party which
shall ptevetit Br impalf the uisé G exarcise of any of the easements;grarited hefein, or the freé

.dccess snd.movement; including withaut limitation, of pedestians and vahicular traffic between
the various: lots; provided, however, reagonabile traffic tontiols (which dpproval shall not be
unréasonably withhald.or delayed).as may B riecessary 1o guide and'control the orderly flow of
traffié may be Instalied so.long as access driveways fo.the parking areas‘in tie Common Areas
-are not closed or blocked. The arily-exceptionis to.this provision shall be (1) for changes to the
Building Aréas and ‘Cofiimon Aféas periitied by-iiis ECR, (2) for‘incidesl eniosichinerits

‘Upshi the, Commar: Areas which: iay pecur-as a result of the use of the tadders; soaffolding,

storefront baricades -and -similar facilities. resulting fh temporary ‘obstruction of iie Common
Areas; ail of which‘are permifted -heréundej 0 forig as theii use is- kept within reasopable
reqjuiréients.of construttion work hieifig expeditiously pursued, (3) for incidental, immaterial and
‘tefnporary encroachments upon fhe.Common Areas which may occur in conjunction with the
construction, maintenance or repair 6f bulldings-and improvemerits on the Tracts or Gutparcels,
56 long as such construction; maintenance or repalr is being diligently pursued, (4) for
femporary blockdge of cértally areas dsemied necessary by the parties fo prevent a public
dedicafion of an easement or access fight, and (5) for parking I6t paving, landscaping and
lighting facilities; such’ directional traffic signs as are required tc'facilitate the orderly and free
fiow of pedestrian arid vehicular traffic, and pylon-sign in the location indicatéd oni the Site Plan.

5.3 Limitations on Use.

(1)  Customers. Each party shall use reasonable éfforts to
ensure that customers and invitees shall not be permitted o park on the Cemman Areas except
while shopping or transacting business in the Shopping Center.

(2 Employees. Each party shall use réasonable efforts to
ensure that employees park on the Common Areas of said party's Tract 6r Qutparce).
2403086,10 817/2016 4
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. (3)  General. Any actigity within the Conirioty Areas other than
its primary purpose of the Gomman Areas, which is to provide for-parking for the customers,
invitées and employees of fhose Businesses:conducted within the Building Areas and for'the
servicing and supplying of such businesses, shall'lig.l;ﬁ'ermltted 0 long-as-such activity shall ot
unfeasdnably inteifers vith-suich prifary- piipose. The usé by Wal-Mait of the Cemimon Arsas
onttie, Wl-Mart Trsct for 4 display, ssle and. stordge, of merchandise anid for the use of
seasonal &ales sfructires is expressly permitied, provided.such use:daes not materially impair
the primary purpose of the Comron: Areas: (as stated above).. Persois using. the Common
Aregs ih ‘@ccordante. with s :Adreement shall ‘ot Be charged.any fee for such use.
Notwithstandirig the:foregaing, each party covenants. and-agrees that, to the extent allowed by,
law, neither party will “allow the Common. Areas ofi -its tréct o be .used for rallies,
demonstrations, protests, picketing or handbillirig to protest; publicize or-allege impropriefies
gg@@ﬁg the acts; policies of dperating practices of any business operating within the Shopping
Genter., i .

54. Uity end Service Egsements, [Each Falty hereby establishes
and grants 1o the otfigr'party: a fierpetual ionexclusive edsement for the benefit of the. owner of
&deh Tract or Outparcél, on, across-and under the Common Areas, to install, use; mairtain and
repalt public-utiiity services and distribution :systems (ircluding stomn drainis, sewets, utilities
and.other proper sérvicgs necassary for the ondeity dévelopiiient afid operation. of thé' Stiopping
Ceifter, #oW Lo GF higrésfier Trstalledt o, across:of Underthe Comimon Aresi, to the extent
hecessary o servicesuch Fract or-Outparcei). Both parties shall use:thelr best fforts.to cause
the Instaliation“of stich utility-andservice' lines'prior to paving of the Common Areas, No such
linies, sewers; utllitiesor servicés of one pafly shall be Installed within the Biillding ‘Areas on the
other, party’s pafoel nor hall ary utllity iines; be constructed in any-manner as:to. Impede or
restrict wehicular or pedesfrian traffic:upon .and :across the' parking: areas, entrances, exits,
driveways, walks of-other dives lacated within e Commen Ateas. Subject 1o ths foregoing,
the lacatioh of einy utiliies hereafter installed shall he determined by the owner of the Tract.6r
Outpsrcel upon wtiich such wiilities are to be installed. Subjectto the restrictions on location set
‘forthin this. Section 8.3, =ifi; such fristalled ulility Sefvives may be relocated by the ownét of &
Traét-or Outparcel g Such owrier's. Tract or Oltpercel, subject to compliance with applicable
lawys, ‘at the  expense .of tie.owner of that Tract:or Outparcel, provided: that such relocation shall
not_interfere. with, tincrease the -cost of; or .diminish utility services to any other Tract or
Outpareel.

655 Water Flow Each party hereby westablishes and grants a
perpelual nonexciusive-easement on:its Traci or Outparcel for the benefit of the owrier of each
other Tract .of ‘Outparcel to use, malitain and répgir any storm water drainage system (the
“Storm Drainage Syster™) hoW of hereafter located on either Tract or any Outpargel, together
with the right to discharge surface water runoff across portions of either Tract or any Outparcel
in accordance with tha design of the Stérm Drainage System: Any alteration in the natural water
flow which may ‘oéclir as ‘a natural conseqience of nofmal constiuction activitiés and the
existence of the party's improvements substantially as shown on Exhibit A-2 (including without
limitdtion bullding and bullding expansicn, curbs, drives and paving) shill be peimitted; provided
that no such altéfations shall be installed within the Building Areas on the other party's parcel
nor shall any utility lines -be censtructed in any manner as to impede or restrict vekhicular or
pedestrian traffic upon and across the parking areas, entrances, exits, driveways, walks or other
drives located within the Common Areas.

2403088.10 8/7/2016 5
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6. Deveiopment, Pariing:Ratios Mainténance, afid Taxes.

8.1 Development. Thé arrangement of the Gommon Areas: shall not
be:¢hanged in a manner inconsistent with the provisions of this Agreement:

62 ‘Wal-Mart Tract and Develoger Tract “Parking. Ratic®. Wal-Mart
agrees that 'é{ all times there shéll be: independently aintained on the YWWal-Mart Tract parklng'
dréa gufficient to accommodate not tewer-than 4:0:car: spaces' foreach 1,000 square feet of
bullding or buildings on'the Wal-Mart Tract. DeveIoper agrees that at 8l times-there ‘ghall be
indepandently maintalned onté: Developar Tract, parkmg -dréa. sufﬂcrem 1o accommodate niot
fewer than 5.0 car.spaces for éach 1000 equare feet of bullding- or- bulldrngs on‘the: Developer
Tract

tparcel "Parking ‘Ratia"; Déveloper agiées that :at all tifiies
there shall ‘be mdependently malntalned ofi ‘each_Outparcel parkmg .area sufficlent to
accommouate noz r-than; (i) 10. -Spaces’ ¥orevery 1.000 square-feet.of building 'space for any.
restaurant or eritertainment use; of {iil) 5:0 spaces “per 1,000 -square feet of bullding spéce for
afy olher use.

$4  Maintenance.

_ (3] M “The Quitpdrcels;. thé. Developer Tract and the
‘Wal-Mart Tract shall' be kept neat and. orderly until improved and cbnstructed Fol!omng
comp!etlén ofﬁthe*improvments of the Gommon AteasJ the: pames hereio shall mamtam the
(r:‘emn}pn iAreas in good conditicn ‘and’ repair. The malntenance is to'include,, ‘withiout fimitation,
‘thefollowing:

(d)  Maintdining the surfaces. in. a level, smooth and
~evenly vered condition with the type of surfaclng material onginally instalied or such:substitute
gis. ghiail In aill respects be equal in-quality, -use, and durabllity; .

-{b)-- Removlng all papers, wegmd snow, mud and sand,
:debns, fitth and.refuse-and thoroughly. sweeping the area o the extanit. reasonably necessary to
keep the-area in a clean and orderly condition;,

(©) Plac{ng, :keeping. In. repair and replacing any
necessary appropnate directional signs; markers and Ime.*sl

' Operating, keeping iri repair. and replacing, where
.necessary, such aftificial lighting facilities as shall be reasonably required,

(e Maintarmng all perimeter and exterior building walls
inclutling but not limiited to all retaining walls in'a good condition and staté of repair; :

o Malntaining, mowing, weeding, trimming and
watering all landscaped areas and making such replacements of ‘shrubs and other landscaping
as is.necessary; and

. (@) Maintaining elements of the Storm Drainage
System,

2403086,10 B17/2016 6
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(2) Expenses. The respective owners -shall pay the
maintenance expense of their Tracts or Outparcels.

(3) ByAgent Subjectto the mutuzl agreement.of the parties
herelo a third party ‘maybe appornted asgan agent of the partres to marntarn the Common Areas
mutually acceptable 1o_all partres to“cover Supervision, managemenf 'eccountrng and srmllar
fees, ‘Which suris are: to.be included in the, .general maintenance. expense paid by the respectrve
owners of the Common Areas.

6.5 Taxes. Each of the parties hereto agrees to.pay .or cause to be
paid, prior to delinquency, diréctly’ to the appropnate taxmg authorities all real property taxes
and assessments which are levied: against that pait of the'Commion Areas owned by it if any
such owner shall fail to so pay such taxes: and assessments, ary other property’ owner, or the
tenant of the. property owner, mdy pay’ the laxes and assessments and the payrng property
owier or: tenant may ‘then bil the defaultrng property owner: for the -expense incurred, and the
defaultrng property owner shall pay said bill ‘within fifteen (15) aays of recelpt thereof.
Notwrthstanding the foregomg, ‘a property -ownershall not be ‘required to ;pay, discharge or
remove any-tax or dsséssment on.its- property so long as it shall contest at its own expense the
existence, .amount.-or valrdlty thereof by appropriate proceedrngs which shall prevent the
collection of or other realization .upon the' tax ‘or -assessment §o° contested, and the sale,
forferture or loss of the property sutject to the tax or assessmenl to satisfy‘the sarrie.

7. Sians. No, rooftop sign:shall be erected.on the building constructed on
the Outparcels. No: freestandrng identification-sigri may- bé erected on:the Outparcels. without
approval of the Devéloper, and in no event shall-such freestandrng ldentrt' catron sign’ exceed the
height "of the Shopprng Center pylon sign or block the - vrslbllrly of the WaI-Mart Store.
Notwrthstandrng the foregoing, there may be ‘erected. entrance~exrt signs to facilitate the free
flow of traffic, which: entrance-gxit signs’ shall be of a monRument. type not to exceed 3'3"in
height, the type and location of: slich signs: to be approved by Developer No sign shall be
iocated ‘on the Common Areas on the. Wai-Mart Tract and-the Developer Tract except signs
advertrsrng businesses condicted theréon. No sighs shall obstruct the ingress and egress
shown on Exhibit A-2: Developér shall install and malntain Shopprng Center pylon sign (the
“Pylon Sign") in the. locatién shown on Exhibit:A-2 attached to this Agreement The design. of
the Pylon Sign shall be as showri.on Exhibit D attached to this Agreement or such other design
as mutually approved by Wal-Majt and Developer. Deveéloper, as grantor, grants to Wal-Mart,
as grantee, for the benefit of the Wal Mart Tract, appurtenant to the Wal-Mart Tract, a perpetual,
non-exclusive easement to construct maintain, operate: and replace, at Wal-Mart's sole cost
and expense, sign panels on the Pylon Sign. Wal-Mart shall have the right to install its sign
panel in the first position of the Shopping Center occupants on the Pylon Sign. Such panel shall
be of the dimensions shown on Exhibit D. No other occupant or owner in the Shopprng Center
shall be-allocated signage panels onthe Pylon Sign which in the aggregate exceed the signage
aliocated to Wal-Mart Wal-Mart agrees to pay to Developer Wal- Mart's proportionate-share (as
calculated ‘below) ‘of Developer's actual out-of-pocket costs pdid to third parties for: constructing
and maintaining the Pylon Sign, including utility costs for illuminating the Pylon Sign, if
applrcable provrded however, that Wal-Mart's share -of the cost of constructing the Pylon Sign
will not exceed $54,000.00; and provided further that in the case of maintenance that includes
only specific pariels on the Pylon Sign the party who.owns such panels- shall pay the entire cost
of such maintenance. Wal-Mart's proportionate share of the cost of said construction and
maintenance shall be calculated by multiplying the total cost of said construction or
maintenance, as the case may be, by a fraction, the numerator of which is the total square
2403086.10 8/17/2016 7
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fodtage -of the. Pylop Sign allocated by Developer to Wal-Mart for Wal-Mart's use ;and the
dencminator of which is thé totel square footage of the Pylon Sig allacated foi-use'by Wal-Mait
and other tenarits B oooupants of the’ Shopping Céenter,. Wal-Marf . shall pay 40 Developer
Wel-Mart proportionate ‘share of: fhe cost of cepstructing the Pylon Sign 'in’ cne lump-sum
paymgnt within 30-days :after receipt by Wal-Mart of Developar‘s viiitten. involce, thérefor
accompariied by satlsfactory ev[denoe of the actia] costs contorned Iri 8uch invoice.. Developer
may bilk Wal-Mart for; Wal-Mart's. proportlonate share of Beveloper‘s reasongble actual out-of-
popkei costs paid 1o, third parties ‘for-malnfaining :the Pylon Slgn ho. more frequently than
quarterly:and Wal-Maif shall pay.is. proportlonate’sharg of the' Pylan Srgn nainténance costs
within 30:days after recéipt of awrrtten lnvoloe therefor aocompanied by: satrsfaotory evldenoe of -
the actiial casts contained in such.lnvoice’ from Developer “The! P,ylon ‘Sign shall be. completed
on-or before January. ¥, 2017 {the. “Completion. Dsitg"). In the ‘event. the Rylon. Sign 1s:not
completed oh or befére the :Cefhpletion :Date; WalMart | shall ‘have: the nght to oonstruct the
Pyl6n Sign and Developer ghall rermburse Wal-Mart fop Beveloper's ghare ‘of ‘the' cost of
conslructmg the: Pylon Sign, which shaie shall be to the costs of oonstructron less the Wal-Mart

share.

81  Indemnification. Each party. hereby indemifies and saves the
other. parjy harmlessfrom’ any ahgd: -ail lrabllrty. damage. ex’pense. causes of action; suits; ¢laims,
or judgments ‘arisirig fiom personal injury, death of property damagg and geouning on or from
its:own Tract or-Outparesi, except 'if caused by. theact or- neglrgenoe of the other paity hereto.

(1) -Each-owner and/or-lessee of; any portron of. the: Shopplng
‘Cefiter-shall procure and malntaln ‘in‘full force. and effect throughout the term of this. Agreément
general publrc Irabllrty Insurarice and property. damage insumnoe ggainst claims for personal
injury, death o property damage:gcelirming bpon; "ln & abqut its property, each | arty‘s insurance
40-&fford protection to, the: limit of not jess than $2.000;000:G0:for lruury or death-of a_single
pefson, and to the limit:of not iéss than $2;000’000 00 for” any one occl.urrenoe, aiid 40.the limit of
nief &8 than $2; 000,000.00 fof property dama,ge Each pérty § shall provide the ‘othér party-with
ceftificates of such Insuranoe from time: to time upon writien. request g evidence that-such
Insurance Is in force. Such insurance may bié wiritter: by additional premises endorsement.on
any master policy of insuraiice caitied by the parly which may cover other property, i additionto
the property covergd by this Agreement Such i insurance’ shall provide that the same.may nat
be-cariceled without 10 days prior written notice fo Wal:Mart and the Developer.

(2)  Atall tinies during the term of this Agreement, éach party
shall keep improvements-on its propeity msured against lass or:damage by fire and other perils
.and events as may be insured against under the broad form of Uniform Extended 00verage
‘Clayse in effect from time to time in the state-iri which the’ ‘parties’ réspective properties -are
‘locatad, Wwith such insurance to be for the full replacemgnt value of the insiired imgrovenients.
Thie owner of lessee, as applicable, of a Tragt or Qutparce! shall pay for-any increase In the cost
of insuring the improvements on the other Tracts or Outparcels if such increase Is due to the
use by such owner or its tenant(s).

(3) Policies of insurance provided:for.in this Saction 8. shall
riame Wal-Mart and Developer as insureds.

2403086,10 8/17/2016 8
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S . (4) .Each owner and Lessée of any foriion -of the. Shopping
Center for itself and its propérty insurer hereby reledses’ the. other owriers of portioris of the
Shcpping ‘Cénter from. and ‘againgt any :and: all claimé, demands, liabilities or obligations
Whatsbever for damage. to. property .or loss of rents or profits resultihg from or in*any way.
connected with any‘fire or other casualty whéther or not suéh fire or:other casualty shall have
‘been caused by the nepligence df the contributory négligénce of the-party being released or by.
any agénit; associale or.eniployee of the parly being released, this release.being to the exient
that such. damage :or loss: is covered by the: property insurarice which the releasing party is
obligated hereunder to carry, or..if the releasing party is.fiot camying that insufarice, theri to the
extent:-uch -damage or loss would be covered if the Teleasing parly were carrying that

e NS

insiirarice,

. (5)  Notwithstanding .anything to the contrary contalned in this
Section 8, so long as-thie net worth of WalMgit shall excesd $100,000,000.00, and ‘so long as
Wal-Mait js owner ef lessee 6f the WalMat; Tract, Wal-Mart. shall have the right-to. retaln’(in
whole. oF in part) thefinancial risk for any dlaim. If Wal-Mar elects séif-insirance; Wal-Mart
shall, upon request; ‘provide: Déveloper. with .a. description ‘of such sef-insurance ‘program,
finaricial Stitemerifs, and evidence of -any ‘parial insurence coverage which. may ‘be
supplemienting any plan of partial self-insurance..”
9.  Eminent Domain.

o 9,1 Owners Right To- Award. .Nofhing herein. shall be -construgd to
givée elther party-any interest in any award ‘or payment:made to the:other party in connection
with any ‘exercise.of @minent .domain or trénsferIn lielitheteof affecting sald other paity’s Traét
or Ditparcel gvirg the puliie of &y Boveiniient;any fights in said Tragt or Quipaicsl, ‘In the
everitof:any ‘éxercise of emiinent:domain or transfer in-fleu thereof .of any part cf the.Common
Areas-located In the. Shoppirig Center, the awward attribtitablé- to the land and impfovergnts of
such portion ‘of the Common Areas'shall be payable anly:to'the owner:theredf, and no claim
thereon shall be maide by the cwhers of any other portion 'of the Common Areas,

. 92 Collatera) Cisinis. .All offier owners of the.Common Aréas may file
collaisral.claims with the condemning authérty for their fosses which ‘are separate and apart
frgm the'value of the fand ared and improvements faken from:ancther owner,

9.3  Tensnts Claim. Nothing in this Section § shall prevent a tenant
from ‘making a tlaim -against-an gwner pursuarit {6 the provisions of any léase between tenart
. and owher for all of a poition of any such award or payment,

9.4 Restoration Of Comimon Areas. The owner of any portion.of the
Comition Aréas so coridernried shall promptly repair and restore the remaining poitiocn of the
Comition Areas within its respective Tract or Outparéel as riearly as practicable fo:the condition
.of the same immediately prior to such condemnation or transfer, to the extent that the proceeds
of such award are sufficient to pay the cost of such Testoration and repair and without
contribution from any other owner.

10.  Rights-And Obligations .Of Lenders. Any holder of a first lien on -any

portion .of the Shopping Center, and any assignee or successor in interest of such first
lienholder, shall be subject to the terms and coiditions of this Agreement.

2403088.10 &/17/2016 ]
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. Any persoh acquiring fee or leasshold title’ to-any
portion of the Shopptng Center shall be bound by this. Agreemarit onlyas to the Traét, Oiitparcel
or, portion of the Tract or Outparcél acquu‘ed by such person. In add ition, such person shall be
bound by'this Agreement only during the penod such person is the fée or leasehold .owner of
such Tract, ‘Quitparcel or portion of the Shopping Center, except as 15-obligations; liebilities or
respensl"bilities that accrue durind. sald period of ownershlp or leage, Atthough persons may be
réleased.-under this. Sec'tien the easements eovenants and: restnctlons in this: Agreement shall
continug:to be benefits to and:servitudes' upon sald tracts runriing.with the larid.

12. Breach In the event.of breach or threstened breach of this Agreement,
only all of the record gners. -of the: Wal-:Mart “Tract :as a- -group, or -all record owners: of the
Developer. Tract s @ group, or Wal-'Mart so long as itor any dffiliate has-an interest as owneror
lessee of the Wal-Mart Tract or Developer. so- Ieng as it.or any affiliate has-an interest as owner
or lessee of the Developer Tréict, shall be entitiad 10 institute. précegdings for full and adequste
relief from the_ conseqlences. of -said breach .or threatened_breach. Notwrthstandmg the
foregorng. all-of the: record owners:- -of an Cuitparcel shall be entltled to taka any action permittéd
by this Agreemsnt with respéct 1o:the breach of Secticiis5.1, 6.4, 65, 8.1, 8.2(4) and 8. -A
"t':rééctf' for purposes-of this:-ECR ghall mean: a default by any; party in.a materiaﬂ respect under
any. term ‘of candition; of thls Agreement that: such: party fails either to.cure or comply with or to
..dtll,genﬂy pursue a cure within (i)teni {1 0) days -of receipt'of written notice thereof from -any other
party or retord owngr,- With respect to. any monétary defatit, of. {ih)thirty (30) days of recaipt of
"-wiitten: ‘fiptice thareef from any other party or record owner. with respect to a ncn-monetary
defauit; provited, .however, in the event such:non-monetary breachor défault is curable but Is‘of
.such a:nature. that it cannot with due: diligenceé ba cured withii such thlrty {30) day pertod then,
"provided stich party ‘comifiences }o cure sich ncn-monetary breach.or default within the thity
(30) day penjod and continues fo cure such: non-monetary breach or default with due- dlligence
then such thirty (30). day penod -ghall bs pxtendiéd for s6 loiig ag it shell Tequire sueh; party in the
exercise of dué diligence. o curé such non-manetary breach of default; but not to exceed an
-ddditiorial nmety (90) days: _In addition to the tights and remedies set forth-in this Seetion 12, in
'the eventof a monetary default interest shall accnie ofi-2ll amounts fromh the. due date until the
dste of actual payment iri the Bmount of 12% per arnum. Furthar; iri the evént of breach of thiis
Agresment; the prevarlmg barty sha!l be ehtitled to recover. dll costs ‘of collection, ingluding
attorneys! and filing fees and court costs, o

13. QQMM@ The .easements, restrictions, benefits @nd
’obligatrons hereunder shall create mutual beneﬁte and servitudes running with the land; This
-Agreement shall bind and inure to ‘the benefit of. the parties hereto, thelr respective heirs,
-representatives, lessees, successors and assigns. The sirigular nuimber includes the plural and
the masculine gender Includes the feminine and neuter.

14.  Document Execution, Medificatien. and Gancellation. It js understood and
agreed that until this document is fully executed by both Developer and Wal-Mart there'is not

and shall not e an agreement of any kind between thg parties hereto upon which any
commitinent, uridertaking or obligation can be founded. This Agreement (including exhibits)
may be modified or canceled only by the mutual agreement of (a) Wal-Mait as lang as it or its
affiliate has any interest as either owner or lessee of the Wal-Mart Tract, or its successors in
interest, and (b) Develaper, as long as it or its affiliate has any interest as either awner or lessor
of the Developer Tract, or its successors in interest.

15.  Non-Merger. So long as Wal-Mart or its affiliate is owner or lessee of the
Wal-Mart Tract, this Agreemerit shall not be subject to the doctrine of merger.

2403086,10 8/17/2016 10
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16.  Durstion. Unless othérwise canceléd or termlnated ll of the easemients
granted in this Agreement shall continuie-in perpefurty ahd.all other r!ghts and oblrgatren; hereot‘
;ha[l ,?utornatrcally termiinate and be:of no further force:and effect after 99 Yyears from the date

ereo .

17. Headings: The headings herein aré inserted only as & matter of
conveniefice and for teference and“in no-way deﬁne. limit or descrrbe the scope or ‘intent of this
document nor.in -any way affect the terms.and provisions hereaf:

18,  Eftliie Agreement. This Agreément constitutes ‘the. entire agreement
between the parties hereto. The parties do not rely upon any statement promise or
representatron not hereln expressed aind this: Agreement bice executed.and delivered shall not
be modified or altered In any respect-except by a-writing eXecuted ‘and :delivered In the same
mianneras fequired by this dogument.

19, fl_'ranefe[ro'f'!n' ferests: Notices.

' srésts: ‘In the-event-that:any person or entity (the
"Acquiring Party*) shiall acquire afes er mortgageinterest Ini any-portion of the Shopprng Center:
subject to-this Agreement or.any. portron thereof; the Acquiring Party shall execute and file in
the land records’ of Utah Eounty; “Utah, .a statenient setting forth the narne.of ‘the Acqurring
Pany, the address -of thée Acquiring Party fo'which all notrr:es forthe | purposes of this Agreement
miay be sent, the nature. of itie- rntérest held. by the ‘Acquiring Party, and the date that such
interest; was- acquired (the ih\otice Statement’). OontemPoraneously with such: filirig; ‘the.
Acqurnng Party shall also send. by Gertified mail, rétum recelpt feduested, a copy of such Notice
Statement to all other persohs or énfities then hotdrng fée or mortgage interésts. i any tract
subject to. this Agreement. or-any: port!on thereof ‘as, reﬂected by the. Notice Statemenits then of
record inthe land records:of Utah: County, Utah (the "Existlng |nterest Holders"). Until such tinie
asan Acqulring Party-files and meils §iich Notice Statemént in accordarice with the terms of this;
Section 9.1, it shiall riot be entitied to receive any notice required or permitted to be given-under
this Agreemenf and the Existing’ Interest. Holders shali have no abligation to give any:such
notice Yo the Aoqurnng Party Ariy ¢hignge: of ‘address shalll require the filing and mailing of a
new’ Notice. Statement. It is. ihdérstood and iagreed that the provisions of this, Section 19.1
Egi;‘dinrg the recordation of the Notice Statemerit are satisfied with'respect to Devetoper and
-Wal-Ma

19.2 Notices. All notices and dther communications reduired or
permitted to be given hereunder shall be in wntrng and shall be mailed by ‘certified or registered
‘mail, postage prepald, or by Federal Express, Airbome Express. or-similar overnight delivery
service, addressed as follows:

Wal-Mart: Wal-Mart Stores, Inc. (#3988—00)
' Attention: President
2001 S.E. 10th Street’
Béntonyille, AR 72716
Telephone:
2403088,10 8/17/2016 11
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With a copy to:

‘Wal-Mart:Storés, Inc. (#3888:00)

Atgeuﬂon Pfope;ty Management, State. of Utah.
2001°SEE, 10th Street

Bentonville, AR 72716-0650

Teélephone; .

Deyeloper: WG Spanish Fork, LLE
Atin: Speticer Wrighit
1178 Legscy. Crossmg Bivd,-Suite 100.
Centerville, Utah:84014
Telephone: B01-773-7330

Notices 'shall be effective upon. receipt of refusal, The telephone numhers listed
abiove afe fof purpeses: of pmviding the same-to ovemlght delivery services and. are ot to be
otherwise:used for. notice ‘purpoges: in the everit that any persopy aeqmres a fee interest in the
Shbﬁpir)g Centarsaid person “shelj be-érifilet to provide a'request for notice to:the ‘addressees
ligted ‘above, wmch fequest, In -orger- {o'be effective, must-also be. recorded in- the county.
recordel‘“s oﬁice in the county.in which-the Sheppmg Ceriter .ls” located. Any ‘party shall-be
entitied- to change it atldress foi fiotice: by, providing nofice -6f such Charige and reeorﬂmg a
copy of the ficlice «of siich change in the-caiinty recorders. offie in the county:in yihich the
Shopping Center‘le Iocated Until such time.as the nofice: of ~change Is effective pursuant to the
iermso? this ‘Section: 19 and until:suchtire:; as itis recordet! aefequnred abové, the last addréss
of:said party shall be ‘deemiedt0: be thepropef' addréss of §a|d party,

'20.  Consent. The.owner:of the Wal-Mart Tract: -agrees that fors0.long as:a
lease of all-or'a. porfion"cfthe Wal-Mart Tract g I effeict viith Wel-Mart as {esses, wheliever the
tonsent of the ownér of the WalMait Tract is lequired | under the Agreement ‘the owner of the
Wal-Méft Tract will give such conserit only after.cbtaining Wal-Mart's conserit.

21.  Obligations.of the owner .o Wal-Mail Tract. ‘VWal-Mart hereby dgrees
that go lorig. 8§ a. lgase-of allor & portion of the Wal-Mart Tract is i effect, it will satisfy the
obligations of the owner:of the: ‘Wai:Mart Tract. hereunder, and will hold harmless and indemnify
the owner of the Wal:Mart Tract from any @nd all loss, damage; expense; fees, claims; costs,
and llablhties including, but not liniited to, attomieys’ fées and casts of litigation, -ariging ‘out of
this Agreement, éxcept for those arising out of the acts or omisgions of the owner of the
Wal-Mait Tract or its- employees, agents. contractors or invitees.

22. Counterpaits. This Agreement may ‘be executed In éne or more
counterparts each of whichi in the aggfeégate shall constitute one and the same instrument.

[SIGNATURE PAGES FOLLOW]
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' IN'WITNESS WHEREOF, the pames have exeguted this, &qreemem the day and
year first writien aboye.

WAL-MART STORES, ING., a Delaviare
corporatiofi

lts V President of Reg] Estate

“Wal-Maiit"
‘State of Arkensas:
County of Beritoi
. Tha: foregoing "instrument was aoknowledged ‘before me ‘this [5 day of
L2016, by . ‘L.B. Johiis ,-@ Vice President of Real

Wal-Mart Stores; Inc:,a Delaware:c cOfporatlon. on-behaf of the corpbration.

Esiales
{Seal and Explration. Date)

PEGGYI. AYERS
BENTON-COUNTY
NOTARY P IBLIC - ARKANSAS
My-Comimission| Explres Sépt. 17, 2023
_ Bommfsslon Na 12395785

24030869 8/8/2016 18
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‘WD SPANISH FORK; LLe,
:@:'Utah Ixrmted liabllity company

STIAIIF

ts___/MAvicen '
“Devéloper”
County of . Dawe ,
The foregoing instrument. Wals acknowledged before: me this: _| "7 day éf_
cts 22018, by._ Spencer -Uircld ~ the Maraces - of

‘WDG Spariish Fork, LLG; a Utahiimited iabiTty comgtany, of behalf o thaioompany.
(Seal-and Expiration Date)

Nm‘?ﬂmu_éém

2403088.10 8/17/2016 14
.gpcg:{yish.i’mk {East), UT #3986-00
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BENEFICIARY’S CONSENT

The undersigned beneficiary hereby consents to the placement of the
easements, restrictions, and covenants contalned In the foregoing instrument on the parcels of
land described therein and further agree that the same shall not be terminated on any
foreclosure on any parcel of land covered by the sald Instrument.

ZIONS FIRST NATIONAL BANK

By \Dnun _Ceoles
Name.____ opian, Codled
Title:_ . e’

NOTARY ACKNOWLEDGMENT

Stats of Utah

_County of 7 25 RER

Be it remembered that on this _Z ﬁ/ day of @&ggﬁg Y . 2012‘, before

me a notary public In and for the county and siate aforesaid, came

TERIAN  LO00LEY .8 Vice President of Real Estate of

Zions First Nationa! Bank, who is personally known to me to be the psrson who executed as

such officer the within instrument of writing on behalf of such ¢ Sic avg’and such person
duly acknowledged the execution of the same to be the act and deed of said . 1610 .

In testimony whereof, | have hereunto set my hand and affixed my notary eeal

the day and year last above written.
, :S;ﬂeu 735(//%)
Notary Pubtic

(SEAL)

My commission expires: z@gga / ﬂ. 20/ ?

NOTARY PUBLIC
Jaren M Bevan
664793
My Commission Expires
March 18, 2017
STATE OF UTAH

2403086.10 8/17/2018 15
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EXHIBIT A1
(Site plan.showing Wal-Mait Tract, Developer Tract and Qlitparcels).
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EXHIBIT'A-2

(Site plan marked to show various develppment details)
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EXHIBIT A-3
(Qonstiuction Access Depiction)

&
~1

SY.LEHE 403
md
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EXHIBIT B
(Wal-Mart Tract legal description)

Lot 1, EAST BENCH COMMERCIAL SUBDIVISION, according to the plat thereof recorded in
the office of the Utah County Recorder on December 6, 2016, as Entry No. 122351:2016.

2403086.10 8/17/2016 19
Spanish Fork (East), UT #3988-00
ECR
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EXHIBITC
(Developer Tract and Outparcels legal description)

Lot 2, EAST BENCH COMMERCIAL SUBDIVISION, according to the plat thereof recorded in
the office of the Utah County Recorder on December 6, 2016, as Entry No. 122351:2016.

2403086.10 8/17/2016 20
gpanish Fork (East), UT #3988-00
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