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THIS DEVELOPMENT AGREEMENT (this “Agreement™) is entered into this
10th day of __ June » 1997, between the City of Clearfield, a municipai corporation
of the State of Utah (the “City™), and TC Residential Phoenix II, Inc., a Texas corporation
{“TCR™), for the purposes and on the terms set forth herein,

ho"
}3 1. RECITALS
m 2 1.1 JIC is the contract purchaser, pursuant to that certain Real Estate
','),c_‘ Purchase Contract (“the REPC™) dated November 15, 1995, by and between JTC and
D~ William A, Verz A, and Alta L. Cowley, Jeanne W. Tafi and Virginia W. Cutler (the
9 “Cowleys™), of that certain real property consisting of approximately 64.305 acres
g located in Davis County, Utah, more particularly described on Exhibit “A” attached

hereto and made a part hereof (the Property).

1.2  TCR is the contract purchaser, pursuant to that certain Real Estate
Purchase Contract dated October 2, 1996, by and between TCR and Johansen-Thackeray
& Company, Inc. (“JTC") (the “Purchase Agreement”), of that certain real property
consisting of approximately 16 acres located in Davis County, Utah, more particularly
described on Exhibit “A” attached hereto and made a part hereof (the “TCR Property™).

1.3  TCR’s obligation to purchase the TCR Property is conditioned
upon TCR’s reasonable satisfaction that the road east of the Property (1200 West Street)
will be connected to State Road #193 on the date which is (9) months after the closing of
the Purchase Agreement. Such road is to be over the real property more particularly
described in Exhibit “B” attached hereto and made a ereof (the “Road™).

14  Following dedication of the necessary land for construction of the
Road to the City, the City has agreed to construct the Road at its sole cost and expense.

15  The Mayor and City Council find and determine that the Road
qualifies as a business expansion economic development project; that the project will
assist in the creation and retention of jobs and will otherwise improve and enhance the
economic welfare of the inhabitants of the city of Clearfieid; that the Road will in fact
serve legitimate economic development purposes; and that the Road authorized by this
Agreement is reasonably proportionate to the benefits the City and the public will derive
from expansion of businesses in the city.
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- SPECIFIC TERMS OF AGREEMENT.

21 Road The City hereby agrees to cause the Road to be completed
on of prior to the date which is nine (9) months after issuance of building permits for the
construction of an apartment development on the TCR Property, commencement of the
site work for such development by TCR and dedication to Clearfield City of the real
property on which the Road is to be located pursuant to Paragraph 2.2 (the “Completion
Date”), at its sole cost and expense. The Road shall be located and designed as shown on
Exhibit “B” attached hereto and made a part hereof

22  Dedication The City ackuowledges and agrees that it will accept 2
dedication of the land necessary for the Road either in fee simple or in the form of a
right-of way easement. The City's obligation to construct the Road on or prior to the
Completion Date is contingent upon such dedication.

3. GENERAL TERMS OF AGREEMENT.

3.1  TCR covenants and agrees that any development it constructs on
the TCR Property will be completed generally in accordance with the plans and
specifications approved by the Clearfield Planning Commission including open space,
access, and number of parking stalls.

3.2 JIC shall cause to be dedicated to the City property for the park
generally as outlined on the plans approved by the Clearfieid Planning Commission on
April 16, 1997,

3.3 Upon the issuance of the TCR building permits for the construction
of an apartment development on the Property, TCR. agrees 10 escrow sufficient funds with
Clearfield City to accommodate the upgrade for the sanitary sewer line that will be
installed when Layton City widens Angel Street in Layton City. The length of the sewer
line shall not exceed 1,500 lineal feet.

3.4  Time of the Essence. Time shall be of the essence with respect to
the obligations of the parties under this Agreement. Any waiver or acquiescence by
either party in delayed or untimely performance by the other party, on any occasion or
with respect to any event, shall not constitute a waiver of this requirement or
acquiescence in delayed performance as to any other occasion or event.

3.5  Successors and Assigns The burdens of this Agreement are
binding on, and the benefits of this Agreement inure to, the parties and to all of their
successors in interest and assigns.

Jobp/jearfielddraft
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3.6  Indemnification. Each party agrees to indemnify, defend and hold
harmless, on a current basis, the other party, and its officials, officers, agents and
employees, from and against all loss, damage, claims, suits, proceedings, cost and
expense, inciuding but not limited to reasonable attorney’s fees, costs and experts’ fees,
arising or resulting from, caused or occasioned by, or related to the indemnifying party’s
obligations, performance and actions taken or not taken under this Agreement, where
such claims or suits are brought by third partics.

3.7 AmendmentsEntire Agreement. Any amendments or
modifications to this Agreement must be in writing, executed by both parties, and are
subject to City Council approval. This Agreement constitutes the whole and entire
agreement of the pariies and supersedes any negotiations, discussions, understandings,
correspondence, or informal agreements of the parties on these subjects.

38 Goveming Law. This Agreement shall be governed by, subject to
and construed in accordance with all applicable local, state and federal laws, regulations
and judicial decisions, and to the Charter and Code of the City of Clearfield, as such
laws, reguiations, judicial decisions, charter and code now exist and may hereafier be
amended. Utah law shall be applied in the interpretation and enforcement of this
Agreement.

3.9 Recovery of Costs. In any suit or other legal action between or
involving the parties to this Agreement, the prevailing party shall be entitled to recover
from the other party all costs incurred by the prevailing party in connection with such suit
or legal action, including reasonable attorney’s fees, costs and experts’ fees, whether or
not such suit or legal action proceeds to judgment or final award. The City’s reasonable
attorney’s fees, for use of in-house counsel, shafl be computed on the basis of the time
expended and the prevailing hourly billing rate for private attomeys performing work of a
similar nature in the Salt Lake City metropolitan area.

3.10 Noticess Wherever in this Agreement is shall be required or

permitted that notice be given by either party to the other, such notice must be in writing
and must be given personally, or forwarded by certified mail addressed as follows:

a To the City:

Clearfield City Corp.

140 East Center St.

Clearfield. UT 84015

b. To JIC:
Johansen-Thackeray & Company, Inc.
2157 South Highland Drive, Suite 200
Salt Lake City, Utah 84106
Attn: John R. Thackeray




F 13430462 L2168 P 227
c To TCR:
TC Residential Phoenix I1, Inc.
6925 Union Park Avemue, Suite 335

And to:

Gallagher & Kennedy

2600 N. Central Avenue
Phoenix, AZ 84004-3020
Attn: Scott K Henderson, Esq.

d Ehhapanymaychangetheaboveaddr&ssfornoﬁwe,by
wﬁttmmﬁcetoﬂxeothu’partypmvidedasraquiredbylhismgraphl?.

e Notices givenbycatiﬁedmail,pmpalyaddmsed, shall
be deemed received upon the earlier of. actual receipt of the notice, as evidenced by the
date on a signed retum receipt, or the date of first attempted delivery of the notice by the
U.S. Postal Department, as evidenced by notations thereof by Postal employee or agent
onthemvelopeofanoﬁcethatismxrnedtothesmderasunclaimed.

311 Waiver, Failure of either party to exercise any right or option
aﬁsingmnofabmchofthisagreememmﬂ not be deemed a waiver of any right or
option with respect to any subsequent Of different breach, or the contimiance of any
existing breach.

312 Captions. Captions and paragraph headings used herein are for
convenience only, are not a part of this Agreement,shallnotbedeemedtolimit or alter
mypmvisiomhereoﬁandshalltmbedeemedmlevaminmnsqugﬂﬁsAgreement

3.13 Counterparts. This Agreement may be executed in counterparts,
each of which when executed by all of the parties, shall be deemed an original, bur all of
whichmgahﬁ,whensouwned,shaﬂconstimeoneandthesameinstmmm

3.14 Third Parties. This Agreement shall not be construed to create any
rights or obligations in persons or entities not parties hereto, and there are no third party
beneficiaries of this Agreement. JTC acknowledges its obligations to the City and TCR
under Paragraph 3.1 above for and in consideration of the benefits to be realized by JTC
through the consummation of the covenants and agreements of this Agreement. JIC

John/Clearfisiddradt
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shall succeed to all of TCR’s rights and obligations under this Agreement if TCR fails to
mmmpmmmmmmmmmmmmmmmu
Propesty.

3.15 Severability. If any provision of this Agreement or any portion of
any provision of this Agreement shali be deemed to be invalid, illegal or unenforceable,
such invalidity, illegality or unenforceability shall not aiter the remaining portion of such
pruvisionofthisAgremuﬁuachpwvisionofthisAg:mmeedemnd
severable from all other provisions hereof

EXECUTED s of the date first written above.

CITY OF CLEARFIELD, a municipal
Corporation of the State of Utah

N =

Name: _Neldon E. Hamblin

Tlﬂe: Mavor

ATTEST:

ity Clerk .
X A

City Anomey /)

TC RESIDENTIAL PHOENIX I, INC., a Texas
Corporatio

By: \:)Z”W # ’ﬁa:,/
Name: __ Jubbiey G Debe

Title: Va .
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)ss.
Countyof __ Davis )
ACKNOWLEDGED before me this 10th day of _ June 1997, by
Keldon E. Hamblin Mayor of the City of Clearfield, a

municipal corporation of the State of Utah, on beha of the municipal corporation.

day of 1997, by John R
- Inc., a Utah corporation of the State of

Thackenay of Johansen-Thackeray &
Utah, on behalf of the corporation.

Notary Public 7 4

My Commission Expires:

STATEOF_UArA— )
County of j}g[%&‘éf ;ss

ACKNOWLEDGED before methis (2 day of ﬂvﬁ’bf_/[’,m?,by
“I>_k o of TC Residential Phoenix II, Inc., a Texas corporation of the
on behalf of the corporation.

State of T




. EXHIBIT "a"
THE PROPERTY

GREAT AASIN ENGINEERING, INC.

i Consuiting Sngineers and Land Surveyors
/ P.O. e VI Opsne (B01] IPe-a51%
O, ma 6400 Smt Lok (801} ST1-483%
FAX (801} J92.T344
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Febrvary 7, 1996

JOHANSEN - THACXERAY (CLEARFIELD)
DESCRIPYION

A gart of the fast #alf of 3ectson 7, Township 4 North,1 Range | West,
Sait Lake 3ase ind Mer:dian, U.5. Survey in Layton City and {leartieid City,
Davis county, Utan:

deginning at the zast Juarter Corner of s3aid Seciion 7; and running
shenca North 3°i0' 10" Zast 7530.54 “eer along che Zast Iine af said Section to
the Sputh right-of-way iine of 3tate Road ¥o. 123; said peint being
110.29 feet south 3 10710" West aiong said Section line From the Yortheast
Carner of said Section T; and running thence South 39 36744" West 1325.13 “eet
along the South right-of-way line Jf Siate Road No. 193 i0 the West ine of
the Zast Half of the Northeast Quar~er of said Seciion 7; said peint deing
South 0706’27 West 103.73 feet ilong said West line of the fast Haif of the
Northeast Quarter of said Section 7 from the' Northwest Cormer of the Northeast
(Quarter of the Northeast ﬁuaner af said Sect‘iun 7; and runming thence
Sauth 0°06’27" West 15631.39 feet ajong said West lire of the East Half of the
Northeast Quarter of said Sectiom 7 to the North line of the Davis and Weber
Counties Canal Company Property; thence aiong said Nortir Tine of the Canal
Company Property the: following three (3) courses: Southr 53°11/33' East
4TZ.05 feet; South 53°45/03" East 847.8L feet and Seuth 63736742’ Fast
Z89.1Z feet to a: point om the Last line of said Sectiom 7; thence

Morth 07i0/30" East 15.24 Feet alony the Section line fo the point of

begimming. 29
M- 200283 OOCOnta'ins §4.205 Acres

MEMBER OF AMERICAN SOCETY OF ZIVIL ZNGINEERS | AEMBER OF JTAH JOUNCIL OF _AND SURVEYCRS
AEMBER ZF 1MERICAN TONSULIING SNGINEERS OUMCIL




’ EXHIBIT "B"
TCR PROPERTY

GREAT AASIN EMGINEERING, INC.

Cansuiting Zngineers and Land Surveyors
2.0, tex 7307 Ogaee (301) TP4-4813
Ogaen, uk 34409 Seit Lame (SOV) 3TT-A3I9

FAX (BO1} 191-T344
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June 3, 1997

Revised june 23, 37947

JCHANSEN - THACKERAY (CL.EARFIELD)

A part of the Zast Haif of Section 7, Township ¢ Morth, Range | ‘Yest,

Sait Lake 3ase and Mendian, U.S. Survey:

3eginmng at the Fast Quarter corner of said Section 7; and running thenca
south 0°10'30" West 15.24 feet along the East line of said Section to the Northeny
‘ine aof the Davis and ‘Weber Counties Canali Company Property; thence Northwesterly
miree {3} courses aiong said Northerly line as foilows: North 68336742
‘Mest 289.12 feat: North 5374503 West 847.81: faet and North 537117337 West
363.01 feet: thence North 36°48°26" East 1 74.00 feet; thence North 5720°267 East
38.95 feer: thence North 36714°57" East 275.00 feet: thence Soutlr 53"4%5°03" East
1189.26 faet to the Cast line of said Sectiow 7; thence Souttr 0710°10" West 583.47

feet diong said East line to the point of beginning:

Contirmrs: 16,G3% Acres
joharsen.des)
o8 - Ot - 0023 + QOI8
WEMBER OF AMERICAN OCIETY 2F livIL MGHNEETS ) MEMBER OF JTAH CSUNCIL JF .AND :URVEVORY

FAEMBER 3F AMERICAN CONSULTING ENGINEERS . SUNCL




EXHIBIT "B"
THE ROAD

GREAT AASIN ENGINEERING, INC.

Consuiting Engineers and Land Surveyors
FO. des V307 Ogdes (8011 T9a-4513
Opsan, Uiun Ba0P Ser Lo (091} S31-a329

FAX (mf) Wi.7544
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JCHANSEN - THACXERAY (CLEARFELD)
NEW RCAD

A parn of e Northeas: Quarter of Secton 7 ana the Nortwest Guarter of Secdon 8,
Townshio 4 North. Range 1 West, Sail Lake 3ase anc Merdian, U.S. Survey 'n Layton City
ana Clearfieid City, Dawis County, Utan:

3eginning at the East Quarter Scmer f said Secion 7 and runming ‘hence
Sauth 3°10'20" 'West <524 feet along the Sast line of Section 7 o the North line of the Davis
and Weber Csunties Canal Company Propenty; thence Nonth 63°36'42° ‘West 23.96 Jeet aiong
said North iine; thence North 0°10°10" Sast 142623 feet; thence Norntwesterty along the arc of
2 44000 ‘oot ragius curve io the ieit a distanca of 209.88 ‘aet (Cantral Angle eguais 337222
and Long Chora bears North Z6°31'03" West 29522 feet) to a point of tangency; thenca
North 231215 Waest 48.62 feet to a peint of curvature: thence Nerthwesteny aiong te are of
a 320.00 foct radius curve to the rgnt a distanca of 482.27 ‘eet (Canral Angie equals
53*09'53 feat ang Long Chord bears North 26°37°46™ ‘West 46526 feet) to a point of tangency,
ihence Norh 0°02'16™ West 309.90 feet to the South fine of State Highway No. 193; thence
North 89°56"44” Cast 80.00 feet along said South line; ence South 0°03'16” Sast 309.90 feet
to a paint of curvature; thence Scutheasterly along the-arc of a 440.00 foot radius curve o the
iaft a distanca of 408.16 {eet (Cantral Angle equals 53°08'58" and Long Chord bears
Soutir 26°37°46" Sast 193.68 feet) ttra point of tangency; thence-Soutir 53°12715" East
4862 faet T apeint of curvature: thenca-Souttveasterly along the-arcof 2520.00 foot radius
curvesta e night a.distances of 484,40 fast {Cantrat Angleaquats 53"72°257 and: Lanvg: Chaordt
pears Sauttt 26°31'03 East-467.08 fest) to-a pointof tangency thencesSouttr 10 107 Wast:
630.77 feet o the-Narttr line: of Robinwood: Sulxdivisiornr Na. 1, Laytorr City, Oavis County, Utal;
thenca Sgutly 85°55'57* West 58.50 fest atong said North lina-ta the East line-of said:

Secdon 7; thenca Soua Q0°10" 0" Wast 790.57 .‘eaamnq sait Zast line to the pont of
segnng, g2 O1° 034 ~ 0 O3 -
K O - o> OP08 +» 0OIY

Zantains 3.351 Acres

MEMBER ZF AMERICAN :OCIETY 2F IIVIL INGINEERS MEMBER JF JIAH CSUNCIL OF ANG SURVEYORS

CAEMBEZ I SMERICAN TINSOLIING -NGINEERS TDumNCL
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