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CONSTRUCTION, OPERATION AND RECI PROCAL
EASEMENT AGREEMENT

'THIS CONSTRUCTION, OPERATION AND RECIPROCAL EASEMEI;TT
AGREEMENT, made and entered into as of the é:%i_ﬁay of Gceams ,
1971, by and between UNIVERSITY MALL, INC., a Utah corporation,
'.hereinaftér referred to as "Developer", ZIONS COOPERATIVE
MERCAﬁTILE INSTITUTION;za Utah cdrporation, hereinafter referred
to as "ZCMI® and J. C. PENNEY PROPERTIES, INC., a Delaware '

-

: corporatibn, hereinafter referred to as "Penney".
WITNESSETH:

WHEREAs;ineveloper is ﬁhe owner ofuceftain tr#cté of
land 1ocated'ih.the City of Orenmn, County of Utah, State of Utah,
being described in Pafts I, IV and V_of-Exhibit A attached hereto
" and by this reference made a part hereof, and being shown and

hereinaftef referred 'to as “Devé;oper Tract", "Future sc-1"

and "Future Phase 2" 'upon the plot plén attadhed hereto as

Exhibit B and by thié_reference‘méde a pértfﬁéreof.

WHEREAsg.ZCﬁI is the owner of a certa;n tract of land
located in the City of Orem,lcéunty of Utah._Sfate_of Utah, being
-described in Part III.of Exhibif'A;-and being shown on Exhibit B,
‘said-tract of land being hereinafter referred to as the "zZCMI
‘Tract"; and - | | n

WHEREAS, Penney is the owner of a certain tract of land |
locétéd in the City of Orem, County of Utah,‘State of‘Uﬁah, Seing
described in Part IIlgf Exhibit A, and being shown on Exhibit B .
as the "Penney Tract", said tract 6f land being here;nafter re-
ferrxed to as the "Penney Tfact": and )

ey .
WHEREAS,. under even date herewith, Penney

and Developer entered. into a certain SALE AND PURCHASE AGREEMENT

'in writing; and - .},

R:8/27/71
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WHEREAS, the Parties hereto desire to establish a

'general plan for the protection, development, maintenance and

improvement of, and to make an integrated use of, the tracts
of land possessed by each and to develop and improve the
premises designated as the Developer Tract, the ZCMI Tract and

the Penney Tract, and at some future date, Future sC~1 and

Future Phase 2 (if added as hereinafter providedL said Developer .

Tract, ZCMI Tract, Penney Tract and Future Tracts being herein-
after collectively referred to as the “"Shopping Center Site", as
‘regional shopping center hereinafter referred to as the "Center"

or "Shopping Center”, (for the purpdses of this REA these two

. terms shall be synonymous), of the so-called "Enclosed Mall"
 type for the mutual-benefit of eaid Parties and of all said

‘Tracts and of every portlon thereof and

WHEREAS, Penney desires to cause to be constructed

and thereafter to cause to be operated. as a part ‘of the Center

a retail facility, as the same shall exist from time to time, in

one or more buildings'or installations, hereinafter collectively

_called "Penney Store", together with other imprerments, all

hereinafter called "Penney Improvements“, to be located on a

'portion or portions:of the Penney Tract, which portioﬂs, some-

" times hereinafter collectively called the "Penney Store Site",

‘are shown on Exhibit' 'B; and

-

WHEREAS, ZCMI desires to cause to be constructed and
thereafter to oPerateiuor cause to be 0perated,.as a part of

the Center, a retail'facility, as the same shall exist from time
to time, in one or more buildings or installations, hereinafter
collectively called "ZCMI Store", together with other improve-
ments, all hereinafter called "ZCMI;improvements",-to'be located
on a portion or portlons of the ZCMI Tract, which portions,
sometlmes herelnafter collectlvely called the “ZCMI Store Szte"

are shown on Exhxblt B. and

a

77 % 7 U Vﬁgrmuq



.
v * .
.' * Q i .

. WHEREAS, Developer desires to construct and operate

or cause
buildings

to time,

to be operated, as a part of the Center, one or more

or installations, as the same shall exist from time

for fetail occupancy and other occupancy as herein-

after provided, in both Mall Stores, as hereinafter defined,

and Non-Mall Stores, as hereinafter defined, in

L

-accordance with this'Construction[ Operation and Reciprocal

Easement Agreement (hereinafter called "REA"), and in addition

thereto to erect, construct .and operate theé Enclosed Mall (as

hereinafter defined); such buildings and impiovements being

Ahe:einafter.collectivéiy called "Developer Iﬂﬁrovements", and

. ' s
. to be located on portions of the Developer Tract, as shown on

Exhibit B;

and .-

WHEREAS, Developer, ZCMI'and'Penney each desire to

. grant to the other Parties to the REA certain easements in, to,

over and across their respective Tracts; and

!

WHEREAS, the Parties to this REA desire to make certaiq

mutual provisions for ‘the construction, maintenance and operation

- of the Common Area (as said term is hereafter defined) and other

buildings

and improvements upon the Shopping”Center Site, and to.

make certain other covenants and agreements as hereinafter more

specifically set forth.

NOW, THEREFORE, in consideration of the foregoing, and

. the covenants and agreements on the part of each Party to the

o;hers, as hereafter set forth, IT IS AGREED, as follows:

I

" the following respective meanings:

Allocable
Share

23D

. A. ‘The term "Allocable Share! refers to that part of

DEFINITIONS

Aé'usgd in this REA, the following terms shall have

the annual costsiand expenses of “operating, maintaining
and repairiﬂg the Enclosed MallrpaYable by each re-

spective Party to this REA for each accounting period.

CTE P HH2 T v0e
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Automobile
Parking

Areas

common
Area

. '
. . . . i
| . .
- .

B. The term "Automobile Parking Areas"” shall expressly

" include all areas devoted to the use of the parking of

motor ‘vehicles and all amenities relating thereto, and

in addition'thereto shall include all vehicular ingress

and egress routes within the Shopping Center Site, land-

scaped and decorative features located thereon or there-

in, ‘as the case may be.

C. The term “"Common Area" refers to all areas within '
the bOundar%es of the Shopping Center Sife which are
made available as hereinafter proviged for the common .
use;,convéﬁ%énce and benefit of Devé}oper and all Occu=-
pants (as hereinafter defined), and Permittees {as
hereinafter defined) of Developer and such Occupants.

Such Common Area shall include, but not be limited

"to, utility lines and systems (beyond five (5) feet from

buildings. or the curb line, whichever is greater), Auto-

mobile Parking Areas, sidewalks, malls, including the

Enclosed Mall, common pedestrian walkways, stairways,
T

" exit corridors, escalators and other vertical trans-

‘portation, restrooms not located within the premises of .

1

. any Occupant, and similar areas, and. in addition mainte-

nance and security offices and equipment sheds. to which

_'(/i{ffee access may not be allowed except to authorized

R:8/27/71

. fically include any elevator, escalator, dumbwaiter,
' toilet or other similar facility in or agdjacent to

-any building serving two or more occupants.

_persons.

The Common Area shall not include any buildings,

areas or facilities which are constructed and used for

V_the use of any single Occupant, as.provided herein,

gasoline sales areas, or within any building, truck

parking, turn-around or dock areas, 'but shall speci-

c.,
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Common - ' D. The tefm "Common Building Component" shall mean

Building . .
* any single improvement, which is located partly on

Component
""" “a Tfact:of-land in the Cenﬁer; the fee interest in
which is_owned by one Pérty and partly on a Tract of
‘land in ﬁhe Center, the fee interest in which is owned
. by another Party.
Developer " . - E. The term‘"Developer Improvements” shall refer to
Improvements - C . : . _
' ’ and include Mall Stores, Non-Mall Stores, all Malls,

buildings and other improvements, situated within the

"~ Developer Tract.

Developer_' - F. The terms "Developer Mall Stores" and "Mall Stores"
Mall o ' ' .
Stores ' L refer to the stores in the buildings located on the

.Developer Tract which abut on the Enclosed Mall.

Developer' .+ G. The terms’ "Developer Non-Mall Stores" and "Non-malll
Non-Mall =~ _ . _
Store P " Stores" refer to the stores in the ‘buildings located

_ on the Developer Tract which do not abut on the Encloged

Mall.
ZCMI . .- ' " H. The term "ZCMI Court" refers to that portion of
Court . : : : ‘
~the Encloseéd Mall designated as such on Exhibit B.
. Enclosed . - 'I. The term "Enclosed Mall" refers to the portion orx

Mall _ :
' portions of' the malls located in the Center which are

constructed so that climatic control may be provided
Syt ] .

ro
-therein, and which are designated "H/AC MALL" on

Exhibit B.

oo by ~ vy, e
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Area '
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The term "Floor Area" refers to the aggregate of:

1. The actual number of square feet of floor

. space in any building located on the Shopping

Center Site exclusivel§ appropriated for use
by an Qccupant. or Developer,-includiﬁg any re-
cessed store front areas adjacént to Enclosed
Mall, whether or not agtﬁaily occupied, in-

cluding basement space and subterranean areas,

" and balcony and mezzanine space within the

exterior face line of the exterior walls (in- .

- ¢luding basement.walls), except party and

. interior common walls as to which the center

thereof instead of the exterior faces thereof

"shall be used, of all.floors: plus

2. The actual number of square feet of ény
outdoor ‘area as may be permitted and is used
by an Occupant other than on a temporary basis

to display and/or sell merchandise or services, .

‘excluding gas sales areas;

provided, however, that the term "Floor Area" shall

" not include ‘the following: !

©..(a) - Truck ramps, loading and deélivery areas,

whether or not situated w1th1n a build-
ing or enclosure.

(b) Equ1pment rooms Or areas to house heat-
ing, air conditioning and other mechanical

equipment, electrical vaults and meter

" rooms; storage areas for maintenance equlp—
ment for the common areas; telephone equip-

‘ment rooms; and rooms for the storage of
supplies for common areas, :

(c) - Common areas.

;(d)' Signs. .

: "\\)/’7@
P |
1
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Lease °

Occupant

[

® o o

No deduction shall be made from Floor Area computed
‘under the foregoing definition by reason of columns,

stairs, escalators, elevators, dumbwaiters, conveyors

' or other interior construction or equipment within

the building involved.
A determination by the Project Architect (as

hereinafter defined) made in accordance with the

 foregoing definition shall be condlusive'(subject

to Arbitration in the event of dispute) as to the

number of square feet of Floor Area in each instance

" in which a determination thereof shall be required

under the provisions of this REA. 'Notwithstanding
anything to the contrary contained in this REA, during
the period of any damage, destruction, razing, re-

building, repairing, replacement or reconstruction

to, on or of any building in the Center, the Floor

Area of such buildiﬁg shall be deemed to be the same

as the Floor Area of such building: immediately prior:

to such period, and upon the completion of the re-

‘building, repairing, replacement or reconstruction

of such building, the Projéct Architect shall makev

a new determination of Floor Area for such building

as in the foregoing provisions of this Section ~

provided.

‘L. The term "Occupant" refers to Penney, ZCMI and

" to any person, firm, partnership, corporation, asso-

entitled to the use and occupancy of'Floor Area in

R:8/27/71. .

-

’2‘-The term "Lease" refers to the lease, sublease,
deed or other instrument or arrangement whereunder

Occﬁpant has acquired rights with respect to the use

‘and occupancy of any Floor Area during the term of

r

this REA.

ciation or other business entity from time to time

ETH W BT
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‘the Center under a Lease (as hereinabove defined) "
Whereunder each Occupant acquires his or its status

as such.

Operating ...' - M. The.term "Operating" or "Operation" as used
- herein shalllmean that the respéctive Stores are
- open to the general public for retail business, or
shall be temporarily not so open for retail busi- . .
.ness by reason of any provision of Section XVI or
| Section XVIII, or during any period of recon-.
struction of any such Store pursuant to the pro-
- visions of Section XIV, or by reason of such
reasonable interfﬁptions as may be incident to the
conduct of‘a.similar_business. T

Operator ' . V“_ N. The term "Operator" as used herein shall mean

" 1

' fthe Party,of Parties responsible‘for the maintenance

ey

of the Common Area or any part thereof under the

r

provisions of Section XI.

_Penney . S 0. The term "Penney Court" refers to that portion

Court _ _ .
- of the Enclosed Mall designated as’such on Exhibit B.

:PArth“ : _, :-  . P.  The terﬁ an:tY" shall include Devéloper, ZCMI and
. ::(7{/j§;hney and Anyﬂsuccessors acQuiring any interest in or
o “tO'ahQ portion of fhe Shopping Center, except as is |
--'otherwise ?;ovided in‘subparagraphs 1, 2, évand 4 of
this paragrgph P. For all purposesiaf this REA,
| J. C. Penney Company,.Inc. has the status-of a Party‘
. '.'as respects the Penney Tract‘so long as J. C. Penney

Company, Inc. is a lessee or sublessee thereof.
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The e#céptions to a successor becoming a Party upon
any transfer or.conveyance of the wholé or an& part of the |
'interest of any Party in and to such Party's Tract are as
follows:

‘ l.. The transferring-?afty‘reﬁains the entire
beneficial interest in the Tract 6r'portion-
thereof so conveyed under tﬁe terms of a deed’

of trust or mortgage.

2. The transfer or conveyance is followed
S , 1
immediately by a leageback:of the same Tract
| or portion theredf'by such Party, or an
'affiliate'thereof (a éale and léaseback). in
. which event only -the ieésee thereof §h$ll -
- have the status of Party, so'loég as the
lease ;ﬂ question has not expifea or been
.tgrminated.

3. The transfer or conveyance is by way of

lease,“?ther than és provided in 2 above, or
_is by Qéy of lease other than from a sub-
.,‘éidiary corporation to its parent provided
that such parent corporation owns one hundred
percent.(lOO%) 6f the outstanding voting stock

of such subsidiary corporation.

‘_4. Theisucceséor-acquires by such transfer .
or éonveyance}
.(a) Less than all of a Party's Tract or Tracts
' or:interest therein; provided, however, in
the event that Developer conveys a portion
- of Developer's Tract to’'a department store

Occupant. of the future third store location,

said department storé Occupant shall there-

T2p™ BT

upon be a Party; or
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(b) _An.undivided interest,  such as that of
joint tenant, or tenant in common, in
" such Party's Tract or Tracts, or as
partner or joint venturer in such Party's

interest in its Tract or Tracts.

In the circumstances described in this subparagraph
4, the Persons holding all of the interests in such Tract or

Tracts are to be considered in the aggregate as a single Party.

- In order that other Parties shall not be required with respéct

to said Tract or Tracts to obtain the action or agreement of,

or to proceed against, more than one Person in carrying out or

~enforcing the terms, covenants, provisions and conditions of

-

thisiRﬁAf‘fhen in the circumstances déscribgq in subparagraph
4(a) above, the Persons holding the interest of the Party in
and to not less thaﬁ-Seventy percent (70%) of said fract or

Tracts in question, and in the circumstances described in sub-

' paragraph 4(b) above, Persons holding not less than seventy

- percent (70%) in intérest in such ?arty, or 'the holders of un-

divided interests totaling not less than seventy percent (70%)
of the entire estate in and to said Tract or Tracts in gquestion,

shall designate one of their number as such Party's Agent to

. act on behalf of all such Persons. If any Tract or Tracts is

—

owned by Persons owning an undivided interest therein under any

" form of joint or common ownership, then in the determination of .

such seventy‘percent’(?O%) in intérest, each such owner of such:

undivided interest shall be deemed to represent a percentage in

éégi;

interest of the whole of such oWnefship equal to his fractional
interest in such Tract or Tracts. Any interest owned by any

Person who 1is a minor or is otherwise suffering under any legal

" disability shall be disregarded in the making of such designation

unless there is at such time a duly appointed guardian or other
legal representative!'fully empowered to act on behalf of such

- Person.

'R:8/27/71
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In the absence of such written designation, the acts

“of thé‘Party whose interést ;s so divided or held in undivided
interests (whether or not he retéins any interest in the Tract
or Tracts in gquestion) shall be binding upon all Persons having
'an interest in said Tract or Tracts in gquestion, until such time.
as Q}itten notice .of such.designation is given and récordéd in

" the 6ffice of the County Reco}dér, COuﬁty of Utah, State of Utah,
in which said Tract or Tracts are 1dcated, and a copy.thereof is
 served upon each of the other Parties by fegistered or certified
‘mail; provided, however, in the following instances all of the
'o£her ﬁartiés, acting‘joinfly, or in the failure of sucﬁ jbint
action; any other Party at any time may make~5uch designation of
>-the‘Par£yfé Agent and notice thereof shall be given and recorded
as above provided;

- _fis If at any tlme after any déesignation of a
Pafty's Agent, in accordance with the pro-
visions of this subparagraph 4, there shall
forfany reason bé no duly designated Party's .
Agent of whose-appointment all other Parties
have been notified as herein prbvided: or

(ii) - 1f-a Party's Agent has not been so designated
and such notice has not been given thirty (30)
days after an? other éarty shall become aware

-of -any change in.the‘ownership of any portion
‘of'the Shopping Centéﬁ; or
 (iii) If ithe designation of such Party's Agent
L ea;lief than the expiration of éugh tﬁirty (30)
dayvperiéd shall be reasonably necessary to
 enable any other Party to coﬁply with any of
its_obligatioﬁs under this REA or to take any

" other action which may be necessary to carry

Cp W PHY 008

out the purposes of this REA.
The conveyance, transfer or assignment by any Party shall

" not .act as a release or discharge of that Party from any liabilities,

¢covenants or duties under the REA.

=1l-
(
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The exercise of any powers and rights of a Party under

this REA by such Party's Agent shall be binding upon all Persons

having an interest in any such Tract or Tracts owned by such
Party. Such Party's Agent shall, so lbng as such designation re-
ﬁains in effect, be a Party hereunder and the rémaininq Persons
owning such Tract br Tracts shall be deemed not to be Parties.
The other Parties shall have the right to deal with and rély upon
.the acts or omissions of such Party's Agent in the perforhance of
this REA; but such désignation shall not, however,.relieve any
Person frqm the obligations created by this REA.

| Any Persén designated a Party's Agenf pursuant to the
‘provisions of this subparagraph 4 shall be fhé agent of his
principéls, upon Qhom'service of any process, writ, summons,

order or other mandate of any nature, of any court in any action,

. suit or proceeding arising out of this REA, or any demand for

“arbitration may be made, and service upon such Party's Agent

shall constitute due:and proper service of any such matter upon

- his p;incipal.' Until'a successor Party's Agent has been ap-.

pointed and notice of such appointment has been given pursuant

Permittees

T 9/21/71

to the provisions of this subparagraph 4, the designation of a )
Party's Agent shall remain irrevocable. .,f‘ .; ' -

Upon. any transfer or conveyance, which transfer or o
conveyance would create a new Party; pursuant ‘to the terms here-
of, then the powers,-rights énd interest herein conferred upon
such new Party with respect to the Traét_so cdnveyed;‘shallvbe
deemed aSsigned,'transferred or conveyed to such transferee or
grantee, and‘the obligations herein conferréd upon such new Party
shall be deemed assumed by such transferee or grantee with re-

spect to. the Tract so’'acquired. "

Q. The.-term “Permittees“ as used in this REA shall mean

and refer to Developer and all Occupants and their sub-

tenants and concessionaires ‘and all of their respective

officers, directors, employees, agents, contractors,

[ I

customers, visitors, invitees and licensees.

P v PP H0e
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Person
Lo
Persons

Phase I

%

".iff-r ‘lh‘_ _ ‘:jl . : “. ‘.D "'

e

R. -The words "Person" or "Persons" shall both in-

clude individuals, partnerships, trusts, firms,

‘assoclations and corporations or any other form of

Phase 2'”’”

Project
Architect

Store
or
Stores

TBA

Termination
Date

(£

N

S

Tract
Qr

Tracts

business entity.

S. The term "Phase I" refers to the buildings and
other improﬁements intially located on the Tract of

land described in Part VI of Exhibit A hereto.

T. The term "Phase 2" refers to the buildings and

other imprdVements located on the Tract of land de-

" scribed in Part IV of Exhibit A hereto..

cae -
ria 1

‘U. The term “Project Architect® refers to Daverman
aiN

Associates, Inc. or such other architect or architects,

' duly licensed to practicé in the State of Utah, as may

P -
from time to time be designated by Developer, subject

to the approval of Penney and ZCMI, for the planning
of the Common Area improvement work and other matters

to be performed by it pursuant to this REA.

V. The term "Store" or "Stores" refers to the Penney

Store and/or -the ZCMI Store and/or the Developer Stores

as the context may appropriately require. Such refer-

ence to the Penney Store shall include the Penney TBA,

. and to the ZCMI Store shall include the ZCMI TBA, ex-'

which this REA shall terminate pursuant to the terms

‘Y. The'term "pract" or "Tracts" refers to the Developer

R:8/é7/7l

cept where expressly excluded.

W. The term "TBA" shall refer to any facilities for
the sale of tires, batteries, accessories,‘motor
vehicle fuel products and/or motor vehicle servicing

and repairs.

X. The term "Termination Date" refers to ;he date on

and provisions of Section XXX hereof..

2P 1 f 72 774 BRIUL

Tract, the ZCMI Tract and the Penney Tract, as the con-

textlmay appropriately require.
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IT | EASEMENTS

A. Dévelqper hereby reserves to itself the right to
grantieasements over the Common Area of the Developer Tract ?o
Occupants and Permittees and does hereby grant to Penney‘and
ZCMI for their respective uses and for the use of their re~
spective Permittees in ;ommon with all others entitled to usé
the same, non-exclusive easéments, in, to. and over the Common
Area of the DeVelopef Tract, for ingress to and egress from the
Penney Tract and the ZCMI Tract, respectively, for the passage
and parking of vehicles and passage and éccommodatioﬁ of pe-
destrians on such portions of the Common Area of the Developer
Tract as afe'set asidé, maintained and authorized for such use
pursuan£ to this REA} "and for thé doing of such other things as
are authorized or reqguired to be done on the Common Area of the
Developer Tract pursuant to_this REA. Developer reserves the
- right to eject or cause the ejection from the Common Area of the
A Developer Tract of any Person-or Persons not authorized, em-
powered or privileged‘to use the Common Area of - the Developer

Tract. Notwithstanding the foregoing, Developer reserves the

right to close off the Common Area of its Tract for such reason-

able period or periods of time as may be legally necessary to
' prevent. the acquisition of prescriptive rights by anyone.
Notwithstanding the reservation herein.providéd for, and the

right to grant easements, it is expressly understood and agreed.

that such reservation.aﬁd the right to grant easements is limited

L

-to non-exclusive use:of the‘surface for the foregoing purposes
‘and exclusive . or non<exclusive uses under the surface for pas-

sage of utilities. ©No Floor Area, except within approved kiosks

subject to the’limitgtions herein gontained,‘and except as to
approved.expansion~aféas to be developed as permitted in this
‘REA, shall be erected and constructed within any part of the
Common Area of the Developer Tract. Any easement granted

pursuant to the provisions...

-14-
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of this Section I A may be abandoned and terminated by exe-
cution of ‘any agreement so abandoning or terminatiﬁg the same
by the Parties who own the dominant estates. Any re}ocation
_of any easement shall be made at the expénse of the Parties
_requesting sﬁch'relocation.

B. Penney with respect to the Penney Tract does
hereby reserve the riéht to grant easements in the Common Area
of the Penney Tract to Occupants and Permittees, and does here-
by grant to Develober and zCMI for their respective uses and

the use of their respective grantees and Permittees, in common

. with all others entitled to use the same, non-exclusive ease-

ment s in, to and over the Common Area of the Penney Tract, for
ingrésé to and egress from the Penney Tracﬁ ﬁor'the paésage and
parking of'vehiéles;'and the passage and accommodation of pe-
destrians on sucﬁ.;espective portions of the~”Common Area of the
Penney Tract, as are éét aside, maintained énd authorized for.
such use pursuant to'this REA, and for doing such other things
as are‘authdrizéd ori required to be done on such Common Area.

Penney reserves the :‘right to eject or cause the éjection from

L -

. T ' _
- the Common Area of the Penney Tract of any Person or Persons

" not authorized, empowered or priviléged by Penney to use the
same. Notwithstandiﬁg the foregoipg, Penney reserveé»the right
to close off the Common Area of its T?act for such reasonable
period.ér_periods of time as may legally be necessary tolprévent
“the acquisition of.ﬁrescriptive rights by anyone. Notwith-
standing the reservation herein provided for, and the right teo

grant easements, it is expressly understood and agreed that

' - such reservation and the right to grant easements is limited to

. ‘non-exclusive use ofl.the surface for the foregoing purposes, and

——

~exclusive or non-exclusive uses under the surface for passage

“of utilities. No Floor Area shall be erected and constructed

L

7/21/71
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- within any part of the Common Area of the Penney Tract, except

in the area designated as "Pénney.ﬁQA‘Expansion"on Exhibit B..
Any easement granted pursuant to the provisions of this Section
II B may be abandoned and terminated by execution of an agree-
ment so abandoning or terminating the same by thg Party or
Parties who own the dominant estates. Any relocation of any
easement shall‘be'made at the‘expenée of thé Partigsurequesting
such.relodation. |

C. ZCMI with respect to the ZCMI Tract does hereby

reserve the right to grant easements in the Common Area of the

ZCMI Tract to Occupants and Permitﬁegs and does hereby grant to
Developer and Penney for their-respective uses, and the use of
their réspective grantees and Permittees, in ‘common with all
otherskentitléd to use the same non-exclusive easements in, to.

and over the Common Area of the ZCMI Tract, for ingress to and

egress from the ZCMI Tract for the passage and parking of vehicles,
~and the passage and accommodation of pedestrians on such re-

spective portions of the Common Area of the ZCMI Tract as are

set aside, maintained and authorized for such:use pursuant to

this REA, and for doing such other things as are authorized or

required to be done or such Common Area. 2ZCMI reserves the

right to eject or cause the ejection from the Common Area of

the ZCMI Tract of any Person or Persons not authorized, empowered -

or privileged by ZCMI to use the same. Notwithstanding the fore-

going, quL reserves the right to close off the Common Area Of

-~

Tits Trﬁétzfér such reasonable period or periods of time as may

legally be necessary to prevent the acquistion of prescriptive

rights by anyone. Notwithstanding the reservation herein pro-
vided for, and the right to grant easements, it is expressly

understood and agreed 'that such reservation and the right to

s

‘grant easements is limited to non-exclusive use of the surface

for the foregoing purposes, and exclusive or non-exclusive uses

.

' w}l6-
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under the surfacé for passage of.utilities.' No Floor'Area
éhal; be erected and constructed within any part. of the Comﬁpn
. Area 6f the ZCMI Tract, except in the area designated as
Futu;e Expansion Area on Exhibit B. Any easement granied pur-
suént_to the provisions of this Section II C may be abandoned_
and terminatédlﬁy execution of an_ag;eement so abandoning or
terminating the same by the Party or Parties who own.the dominant
estates.':Any relocation of any easement shall be ﬁade at the
expense of the farties requesting such relocation.
D. De&eloper hereby grants to Penney and ZCMI;‘feé
spectively{ éaséménts_in, to, over, under and across the De-
_velopéz Trac£ for the following purposes:

1. Non-exciusive easements in the Common Area
portion bﬁ Developer Tract for the installation,
bperation, flow ‘and passage, use, méintenance, re-
paif, relocation‘and removal of sewers (including
‘underground storm sewers), water andfgas nains,
electrical poWér lines, telephone lines and other
1u£ility lines, all of-sﬁch'gewers, mainSuaﬁd lines

to be underground, ‘serving in the case of Penney,

buildings or improvements on the Penney Tract, and
_in the case of 'ZCMI, buildings or improvements on

the ZCMI Tract. )
'\.

The location of all easements of the character
.'. . !

described in this Section II D 1 shall be subject
to thg prior approval of the Party whoseiTract the
. 1 “ L. . ’ -

_easement shall burdeﬁ.

)

62 | 72 77 WL
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2. Exclusive easements for the construction, re-

: constructiOn, erection, removal and ﬁaintenance on, to, -
.over, under and across the Developer Tract, of Common
Building Components, and to’ a distance of 14'feet, of
footings, steps, wells and eupports. canoples, flag-
poles, roof ‘and building overhangs, awnings, alarm bells,
signs, lights and lighting devices and other similar
appurtenances to the Penney Store or the ZCMI Store, as

the case may be appropriate, as are shown in the work-
ing drawings for 'such.Store, approved by Developer pur-

- suant to the provisions of Sectioh IV of thiszEA, or

pursuant to eny other Writtenlagreement hereafter exe-

cuted between Developer and any grantee 6f the easement

referred to 'in this. subdivision 2.

Penney and ZCMI, respectively, C covenant and agree that

their exerc15e of such easements shall not result in damage or

| injury to the bulldlngs or other 1mprovements of Developer and
shall not unduly lnterfere with the business operatron conducted

by Developer in the Center. The exercise of the easement rights,

referred to in- this Sectlon IT D shall be in conformlty with the
l -1
provisions.of Sectlon IIT of this REA. Any lmprovements WIthln

any such exclusive easement shall be deemed a part of improve-

ments of the Party granted such easement.

&%@

e | fo
E. Penney with respect to the Penney Tract‘hereby
grants:

l, To beveloper and ZCMI.non—exclusive easements
in, to, over, unger and across the Common Area of the
Penney Tract for the purpose of the installation, oper-
ation, flow:and}passage, use, maintenenoe, repair, re-

locat;on‘and removal of sewers (including underground
)'/ Rl .
storm sewers), water and gas malns, electrical power
. , -
llnes, telephone lines and other utlllty lines, all

00 W T 006
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of such seQers, mains and'lines to be underground,
'eerving in the case of Deveioper, the Developer'
. Improvements, and in the ceee of ZCMI, the ZCMI..
Store. | |
'_5 The locetion of all eesements of the character
described in this Section II E l.shall be subject
to the appreval of Penney. |
2. To Developer exclusive easements for the
- bufpose of the construction, reconstruction, erection,
removal and maintenance on, tQ;over, under and across
the fenney Tract“df Common Building Components, and
L to a distance.of-l4 feet, of footings, supports,
- canopies, flagpoles, roof and beildingloverhangs,
awnings, alarm bells, signs, lights and lighting
. devices and other similar appurtenances:to the De-
veloper Improvemenes, as are shown in the working
drawings‘for sueﬁ'Improvements, approved by Penney,
.. pursuant to the provisions of Section IV of £his REA,
or pursuant to any other ‘written agreement hereafter

executed between Penney and any granteei;of the ease-

'ment referred to in this subdivision 2.?»

. Developer epd 2CMI, respectively, covenant and agree
that their exercise of such easements shall -not result in damage
. 1. '

or injury to the buildings or other improvemehts of Penney and

shall not interfere ﬂith the business operation conducted by
T \

Penney in the Center., ?hé exercise of the easement rights re-

ferred tsfig,this Section II E shall be in cgnfofmity with the

provi?{gne'of Seetiop III of this REA. Any improvements within
- any such exclusive easement- shall be deemed a part of improve-

ments of the Party granted such easement.

| ~19-
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F. 2CMI with respect ﬁo the ZCMI Tract hereby
grants: |

1. To Developer and Penney non-exclusive
.easements ipf to, over, under and across the-

Commen Area of the ZCMI Tract for the purpose of

the installation, operation, flow and passage,

use, maintenance, repair, relocation and removal

of séwers (including undergrouﬂd storm ;ewers),
‘water and gas mains, electrical power lines, tele-
-pﬁgnéf;ihes and other'utility lines,'all?éf such "
éeWers, mains.and lines to be underground, serving
_in the'case of Devéloéér; the Developer TImprovements,
and in the case of Penney, the Penney Store.

The location of all easements of the character -
described in this Section IT E 1 shall beisubject
to the approvél of ZCMI.

2._ To Develdper‘exclusive éagements for the pur-
fo;e of the construction,.reconstruction;iérection,
removal and maintenance on, to, over, under and across
thé ZCMI Tract of Common Building Componeﬁté, and to

.- a digtance of 14 feet, of footings, supports} éanopies,
flagpoles, roof and building overhangs, awnings, alarm
bells, signs, iighfs.and lighting deﬁices an@ other
'similar appurtenances to the Developef Improvements,
as '‘are shown in the working draw;ngs for such Im-
‘br0vements, approved by ZCMI pursuant to the provisions
of Seqtioh IV of this REA, or pursuant to.any other
written agreement hereafter éxecuted between ZCMI and

.'any grantee of the easement referred to in this sub-

.

‘division 2.

20D W PP ¥008
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Developer'and Penney, respectively, covenant and agree
that their exercise of such easements shall not result in damage
or injury to the buildings or other improvements of 2ZCMI and shall

not interfere with the business operation conducted by ZCMI in the

Center. The exercise of the easement rights'referred to in this

Section II F shall be in conformity with the provisions of

Section III of this REA. Any improvements within any such ex-

_ Clusive easement shall be deemed a.part of improvéments of

the Party granted such easement.

G. Penney with respect to the Penney Tract hereby
grant% to Developer non-exclusive easements,in; to, over, unaer
and across the Common Area of the Penney Tract for tﬁe pPurpose
of‘the development and constructioﬁ ﬁhereof pursﬁant to the pro- -
visions of Section VI of this REA. The exercise of the righﬁé

referred to in this Section II G shall be in conformity with

Section ITI of this REA.

H. 2ZCMI with respect to the ZCMI Tract hereby grants
-fo Developer non-exclusive easements in, to, over, under and-
across the Common Area of the ZCMI Tract for the purpose of the
development and construction the;eof pursuant to the provisidhs
of Section VI of this REA.

The exercise of the easement rights referred to in
this Section Ii H shall be in conformity with Section III of
this REA.

I. The Parties hereby grant each to the other non-

exclusive easements appurtenant to such Party's property for

the purpose of furnishing connection, suppdrt and/or attachment

{including, without iimitation, walls, slabs and structural

.U’
. (]
systems of an improvement) to any building .component owned by - Ei
'another-Party where such building - component constitutes a &g
. . . . p
Common Building Component. =
>
G
o o

-

e
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.J. The Parties hereto each severaily covenant and
agree to indemnify and hold harmless each other Party and the
Tract of any other Party against'liability, loss, damage,
costs or expenses,.including-reasonable attorneys' fees, on
accéugt of claims of lien of lakorers or materialmen, or others,
forlwdfk performed or supplies furnished in connection with the
Develqper'Improvements,'or the #enney Improvements, or the ZCMI
Improvements, resﬁectively, and inrthe event tha£ any Tfact

shall become subject to any such lien on account of work per-

formed or supplies furnished in connection with any other Tract

or Tracts, then the Party or Parties so causing such work to be

performed shall, upon”requést of thé owner of the Tract subject
to éuchl;ien, promptly cause’such lien. to be released and dis-
charged of record either by paying the indebteéness which gave -
rise to sucH lien,.or.posting such bond or other security as
shall be required by Iéw to obtain sucﬂ release and discharge.

Developer agrees to indemnify and hold hérmless Pehney

-and the Penney Tract and ZCMI and the 2ZCMI Tract from and against

any mechanics', materialmen's and/or laborers' liens; and all
costs, expenses and liabilities in connection therewith arising
out of the construction performed by Developer in respect to the

Common Area pursuant to the provisions of Sections V and VI

‘hereof (whether performed prior to .or. after the execution of

this REA), provided that the'respective Pafty S0 indemﬁified is
not in default in paying.its respective pro-rata share of the
cost thereof, as pfovided for in Section VI hereof, and that in
the event that any Trac£ shall become subject to any such lien,
DeveioPer-shall, upon’ request, promptly cause such lién to be_
released and dischérged of record, either by paying the in-
debtedness which gave rise to such lien, or posting such bond
or ofher'securities as shall be required to discharge the lien,

if established.

& .
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- K. Each easement granted pursuant to the provisions
hereof is expressly for the beneflt of the Tract of the grantee
and the Tract so benefited shall be the dominant estate and
the Tract upon which such easement is located shall be the
servient estate.

L. Upon EOmpletion of the construction of the utility
facilities identified in Section II D 1, Section IT E 1 and.
Section II F i, thelParties hereto shall join in tﬁe execution
cf an agreement, in recordable ferm,pursuant to the provisions

of Section XIX, appropriately identifying the type and location

of each respective utility facility referred to in said Sections.

M. Upon conmpletion of construction of the construction
elements referred to in Section II D 2, Section IT E 2 ahd

Section ITI F 2, the Parties to this REA shall join in the execution

"of an agreement, in recordable form pursuant to the provisions of

Section XIX, appropriately identifying the nature ana'location'

of each such construction element.

{

N. Any easement granted pursuant to the provisions of
this Section II shall, in event of relocation, be abandoned or

terminated by execution of a Quitclaim Deed so abandconing or

‘terminating the same, by the owner of the dominant -estate. Aﬁy'

relocation of any easement shall be made at the expense of the

Party or Parties reqguesting such relocation.

"III EXERCISE OF EASEMENTS

o t '
b

A. The exercise of the easements granted pursuant fo
Section II he;eof sheil be subject to the fellowinq provisions:
1. The graetee of any of the utility casements re-
ferred to in subdivision 1 of each .of Sections II D,. IT E
and IT Efshallbelresponsible (as between the grantor and
fhe'grantee Ehefeof) for the installaeion, maintenance and .

repair of all sewers, pipes and conduits, mains and lines

and related equipment installed pursuant to such grant.

COp IV PHTI0E
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Any such maintenance and repair shall be performed only

after two weeks' notice to the grantor of thé gréntee's

intention to do such work, except in the case of emergency,
. ahd any such work éhall be doﬁe at grantee's sole cost and.

expense énd in such manner as to cause as little disturbance

in the use of_the Common_Area as may be'practicable.under.
"the circumstances aﬁd'the surféce area affected by such
" work shall be restorad by grantee to the condition it was
jin;prior to such work.

2. The érantor of any of the utility easements granted

Pﬁrsﬁant to-subaiyision l.of each of Seétions II'D, II E

and II F shall have the'right to relocate on the land of

the gréntor ahy;éuch sewers, mains and lines and related
equipment then located 05 the land of the grantor, .provided
“that such relocétibn shall be performed only after thirty

(30) days' noticé of the grantor's intention to so relocate

" shall be given to the grdntée'and such relocation: (i) shall

not'interfere or diminish the utility services to the grantee;
'(ii) shall not reduce or unreasonably impair the usefulness
or function of such utility; and{iii) shall be performed at
- the sole cost and expense of.grantor.

| 3. The easements granted by Sections II A, II B, II C,

II D, IT E and IX F hereof shall terminate and expire on the

‘-Términation Date ' (except as provided in the following para-

graph 4). '

4. The easements granted by subdivision 2 of Sections

II D, II E, II F and by subdivision IT T shall remain in

existence so long as the Stores or Enclosed Mall of the

co

grantee shall be in existence in the Center, except to the [

~extent that the same physically relate to the buildings and Eg

‘improvements of the grantor of any such easements (other =

) m

~than easéments for footings), in which event such easements gg
. & .

—24-
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shall remain in existence only so long as tlie Stores of
both the grentor and the grantee of such easements shall.
be in existence in the Center. Interruption in service

of any such easements-ehall be permitted as-a result of

acts of force majeure.

5. The easements granted by Sections II G and II H
~shall terminate and expire upon completion of the de-
velopment and construction made pursuant to Sections V

and VI of this REA.

Iv PLANS

;A. Daverman and Associates, Inc., 200 Monroe, N.W.,

Grand Rapids, Michigan 49502, 1s hereby desxgnated as the Project
’ s ) g

'Archltect., The Parties, ecting unanimously, shall have the right

B from(tlme to tlme to- remove, designate or re- desxgnate the Project

Architect. The Progect aArchitect shall ‘prepare the improvement
plens 1nclud1ng the. general architectural concept of -the Shopplng
Center and the 1ntegratlon therewith of all Common Areas of the

Shopping Center; provided, however, that the design'spedifications

‘and supervision of construction of automoblle parklng areas and

'utlllty systems may be prov1ded and performed by Rellins, Brown
I

and_Gunnell, Inc., englneers, or other engineers designated by

Developer, subject to approval in each case of each of the Parties. .

The Parties shall be consulted frequently during the course of

-lthe prepration of such improvement plans, and if any Party has a

preference as to a particular type of installation, it shall
furnish to the Project Architect and Developer detailed drawings
of such installation-orrportion thereof tor-incorporation in the
improvement plans. ;The Parties shall promptly after execution of
this REA, furnish to{the'Project Architect and Developer all
neoeesary and pertiﬁent information relat;verto the-design of
their Store buildings as it relates to work to be included in.the
improvement plans. 'Froh'time to time during the‘course of the
preparation of such.plans, the Project.Architect or Developer

shall cause progress;ve working drawlngs of such plans to be sub-

2011w HHR 008

mltted to the Parties for review, approval and recommendatlon.
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Such improvement plans shall include:

1. Schematic improvemenf-plans which shail,

'_within sixty (60) days following the execution and

delivery of this REA, be submitted by the Project

Architect to the Parties for 'their review and ap-

proval. Such schematic improvement plans shall in-
clude elevations, perspective renderings reflecting

design concepts, layout of pafking and other -Common

. Area improvements.

2. Preliminary improvement plans which shall,

within sixty (60) days following the approval‘of the

. schematic improvement plans by all of the Parties, be
submitted to the Parties by the Project Architect for

. their review. Such prelimihary improvement plans shall

be developed from Exhibit B and the approved schematic
improvement‘plané and shall conform to said schematic
improvement plans and to the requirements of this REA

and shall include, without limitation:

{a) Aiilaccessfroadways, exterior boundary
walls or fences, project éigns, malls
(wéikways along the periméﬁe; cf com=-
mercial afea.buildings shall be deéigned
b&ﬂfhe bhiiding architect of such Party,
suﬁjgct to the approval of the Project
Architect), curbs, curb cuts, entrance
drivewayé, interior roadways, Autombbile

Paiking Areas, utility loop systems and

o : lines to serve common improvements and
; - ) : ‘
A ) such common improvements as the Parties

'may'designate, sewer, storm and other
drainage lines or systems; ;ncluding ex-
tensions thereof, situated outside the
Shopping Center to connect to established

- ‘public systems, and fire hydrénﬁs,'light—

'ing'facilities and other similar facili-

ties for common use.

7/21/71 : o =26-
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(e)

L

(b)

(¢)

e O

The location of all facilities for common

use where the fixing of such location is

‘'reasonably possible, and if precise lo-

cation cannot be shown, specifications
for such locations shall be set forth.
Rough and finish grading plans for the

entire Shopping Center, including all

‘facilities for common use; storm sewers,

including area drains, surface drainage

installations and taps for building con-

@) .

(£)

nections, and sanitary sewérs for common

use, including taps for building connections.

-A composite parking laybut"for the entire

Shopping Center, including paving, striping,
bumpérs, curbs, location of*electroliers l
and lighting systems, designating areas
which may be seﬁarately illuminated from

time to time at the request of any Party.

. Ai.composite landscaping plan as prepared

by}landscape aréhitect, specifying overall-
blaﬁt‘matérials and planting. -

The conditions, étandards and architectural
tréatment under which such’improveménts-

shall be located, constructed or installed.

‘SuCh conditions, standards- or architectural--

treatment shall not be less than the mini-

mun requirements of the County of Utah, or.

" other governmental agency having juris-

‘diction of the performance of the work in

. the Shopping Center, and shall provide that

.sewers, drainage, utility lines and conduits

shall not belconstructed or maintained above

the ground- level of the Common Area, except

. 6RPp I PP vo0e

above ground transformer pads in areas ap- -

proved in writing by the Parties.’

1
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(g) . The iﬁﬁrbvement plans shall not include
“any Floor Area, but shall designate the
general location of the Floor Areas where
such locations have been established.

(h) Improvement of adjacent streets as re-
quired by governmental agencies and
) other_off-sitebimprovements.

(i) 4Design'drawings for storm sewers and
area draihs, including extensions theré—
of off the Shopping.Center Site, sanitary
sewers, water, telephone, gas, electric
power and other'utility lines, conduits
and systems, including taps for commercial
connections at fhe‘curb line of adjacent
buildings; said drawings and workiﬁg'draw— e

’ ihgs therefor may be prepared by the
utility companies responsible for such
installatidns, or the Project Architect
or other architects or engineers, ‘and shall
beésubject'to tﬁe approval” in writing by
the Parties.

(3) The location and extent of perimeter side-
walks at the buildings; such perimetef side=- .
walks shall be installed by the Party upon

~ whose Tract fhef are situated and when in-

_-stalied shall becpmé.a part of the Common
Area, | A

If a'Party‘does not spec;fy any objéction or make a
proposal that would add to or change the schematic‘of‘prel;minary

improvement plans to the Project Architect, with a copy to each

other Party, witﬁin forty-five (45) days from such date of sub-

mission, such plans'shall be aeemed te be satisfactory for

_further development. . If there is such.objection‘or proposal

ﬁrom.any Party, the Project Architect shall call a meeting of

'all Parties to be held within thirty (30) days frdm such date
e

b ;-28f
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of submission to resolve and aéjust any objection or proposal
with reference'eo such improvement plans. All objections or
propbsals shall be considered at such meeting with a view of
developing such improvement plans in their final form at such

meeting. If at such meeting the Parties are unable to agree

unanimously, all matters of disagreement shall be resolved by -

the arbitration procedures of Section XXVI.

"During the preparation of the preliminary improvement

plans, or simultaneously with the submittal of the preliminary

improvement plans for the approval of the Parties, the Project

Archltect or Developer shall submit said improvement plans to

all governmental authorltles, utility companies and districts

ER '

for their approval. As soon as all necessary approvals are
cbhtained, the_Projegt Architect or bevelopef shall pfebare a
schedule for the coﬁﬁletion of all improvement plene and the
actual work contained therein. Said schedule shall be con-

" sistent with and not at vakiahce from the required progress
of the common improvement work set forth undér Section VI
hereof as it relates to the constructlon start and completlon
dates of the Parties"Store buildings set forth in Sections V,
VIX and VIII of thlS REA

In accordance with said schedule and following the
approval. of the prellmlnary lmprovement plans, the Project
Architect or DeYeloper-shall submit final improvement plans

. in the f9rm.of working drawings and specificatiens to the

'Part%ég for review and eppfoval; such final improvement plans
shall be developed from the approved preliminery improvement -
plans. | .

If a Party does not specify any obﬂection or make a

proposal that would add to or change the final improvement

plans to the Project Architect or Developer, with a copy to

.eaéh other Party; within forty-five (45) days from such date
of submission of such plans or.such schedule for completion
of plans, such plans and/or schedules, .as the caee may be,

shall be deemed to be satisfactory for final ‘development.

-2~
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if there is such objection or proposal from any Party,- the
érdjeét Architect shall‘céll a meeting of all Parties to be
held within thirty (30) days from such date of submission,

to resolve and adjust any objections or proposal with refer-.
ence to such final improvément plans and/or schedule. All
objectlons or proposals shall be considered at such meetlng
'w1ﬂ1 a.view to developing the flnal lmprovement plans and/or
schedule therefor in their final form at such meeting. If at
'sugh meeting the‘Parties are unable to agfee unanimously, all
matters of disagreement shall be resolved by the arbitration
ﬁrocedﬁresoof Section XXVI. .

B. Additional improvement plans may be developed .
by the Project Architect or Developer for the'future»dévelop—
ment of the Common Areas, or may be developed by others and
submitted.ta the Project’Architect for approval. Upon such
preparation or approval by the Project Architect, as the case
may be, such plans shall be submitted to Developer, ZCMI and
' . penney for their approval in“wri;ing.

- To provide continuity‘and harmonious architectural
treafmen; in the.development or approval of such plans, prior
approved improvement plans shall be followed as a guide.in any
such additional plans and in the‘establishment of conditions,
standards and architectural treatment under which unimproved
areas (if any)_shall be impréved or additional‘imp¥ovements
shall be made to previously improved areas.

| C. Changes méy be made inbthe'approved-improvement

plans only by -agreement in writing of all of the.Paftiés.

2P 1M PP N0
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' D. 1In order that the Shopping Center shall be de- .

signed and constructed so as to present an architectural con-~

formity as to each Tract to the whole, Developer, ZCMI and

'Pehhey shall within one hundred £wénty (120) days after the

execution and delivery of this REA, cause to be delivered to
the Project Architect, and to each other Party hefeto, one
copy of the schematics of their p;Oposed plans as respects

the gxterior desigﬁ of their respeétive Stores or improvements,
and égree to cause‘their respective architects thereafter to
consult with the'Project Architect in coordinating their re-
speétive plans, so that the buildings to be erected and con-

structed will be inlarchitectural,conformity‘with the approved

general architectural concept of the Shopping Center. Notwith-

standing anything herein contained, Developer hereby waives the

right to approve the plans and specifications for the Penney

Stores and the ZCMI Stores and' Penney hereby'waivés its.right to
approve the.ZCMI Stores ana ZCMI‘hefgby waives its right to ap-
prové the Penney Stores.

E. Notwithstanding anything:contained in the pro-

visions of this Section IV, Penney and ZCMI, réspectively, shall

have the reascnable fight of approval of the éesign of that

portion of the Enclosed Mall shown on Exhibit B hereof, abutting

‘the Penney Store and the ZCMI Store within 100 feet thereof re-

spectively.
V' CONSTRUCTION OF DEVELOPER IMPROVEMENTS
BY DEVELOPER
A. Develééer agrees on a date as soon as reasonably

possible after approval of plans and specifications with re-

“spect thereto but not later than November 1, 1971, to commence

construction of the Mall Stores and-ﬁhe Enclosed Mall, subject
to the provisiohs of Section XVI hereto. Such impfovements

shall be deemed to have commenced upon the date that Developer
shall commence the construction of the foﬁndations of such im-

provements. ‘DeVeloper agrees to use its best efforts to complete

on or before Novembér 1, 1972, but shall complete the improvements

on or beﬁore June 1, 1973,
. : ~31-
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and shall complete same on or before the date upon which either '

" Penney or ZCMI- shall open its store for business, provided that

- pleted the Enclosed Mall prior to the date when the first to open-

such obligation shall be subject to the provisions of Section
XVI hereof. The term "complete" shall mean as to Developer Mall
Stores finiehing of roof, exterior walls and mutually approved

barricades between unopened stores and the Enclosed Mall.

In the event Developer shall have failed to have com-

of Penney or ZCMI shall have opened their respective Store for
business, then in addition tc any other right Penney or ZCMI may
have[Penney and/or ZCMI as the case may be, shall have the right.
tolenter upon the Developer Tract and complete such improvements,

or so much thereof as Penney or ZCMI, respec£EVely, deems in its'

judgment shall be required for the operation of their respective

Store, such work to be performed at Developerus expense. In the

event Penney or ZCMI pérforms any work on Developer's behalf, as

-~ . :
- . .
o~ ) K -

. hereinabove provided, ‘Penney or ZCMI, as the’ case may be, shall

submit an itemized statement to Developer of dctual expenses so
incurred and the amount thereof shall be immediatiy'due and pay-
able. Such statement of account shail bear interest at the
average of the prime rate of interest charged ‘by the majorlty of
major banks in Salt Lake City at the date of such expenditure
for bank loans plus 1% per annum (not exceeding the maximum rate
permitted by law) until pald. Such Party shall have the rlght to
deduct the amount so payable with interest from any sum then due

or thereafter becoming due by such Party to the Developer. If

~ the amount so stated is not paid within thirty (30) days, the

fParty performing the work, by serving a written notice upon

Developer describingrrhe Developer Tract, the nature of the work
performed and the cost thereof, and.recording a coby of such
notice in the office of the County Recorder of Utah County, shall
establlsh a lien upon the Developer' s Tract in the amount stated

in the recorded notlce. No lien shall 'exist until such notice

—32-
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is fccordcd. The priority of such lien shall be determined as
of the date of filing the same of record. Such lien shall also
secure the reasonable costs and éxpenses_of enforcing the same,
" plus in;erest and attorneys' feés. | |
| B:' All work of construction of the Developer Im=- .
provements shall be made substantially in accordance with f£inal

Deﬁeloper Improvement plans.

C. The Encloéed Mall shall be constructed in ac-
cordaﬁce with plans and specifications approved by ;he Parties,
insofar as it relates to the plans for attachmen£ to the
building or improvements of any df such Parties. In any deter-
mination of:the réasonablehess_of disapproval for any plap for
such attachment, insurance requirements to enable any such Party

: : . ' v y
- to obtain superior risk insurance, building code requirements,
seismic loading, sprinkler protection requirements, increased or
'decreased'costé of constructiom. of the sﬁructure-to which at-
tachment is'to be,madé, ana the'prqposed type of f%cade of the
" structure to which attéchﬁent_ié to. be made shall be relevént
circumstances in resolving questions that may arise.in such at-’
tachmént. There shall.be no seismic loading or structural stress
on either the Pehney or 2ZCMI Stqré Bullding by reason of the
attéchment 6f the Enclosed Mall to such building and'there shall
be no seismic loading ox structural stress on either the Enclosed
Mall or Developer Mall Stores'by reason of the attachment of the
Penney or ZCMI Store building to_Such improvements. The Enclosed.
Mall-shali provide for sprinkler protection within the ceiling
planes, and ét all windows and_doors abutting the Enclosed Mall
facades of the Penney Store and ZCMI Store caﬁsistent with re-

guirements to permit superior risk insurance for each of said Stores.

The Parties further recognize that the air conditioning
specifications of their respective buildings and the Enclosed Mall
are critical and that the same shall be so designed, constructed,

—

operated and maintained as not to causé a robbing of air from one

~ 7

@ -33-

R:8/27/71

/

Ol

to the other.

\

SHD W fpg]:moa



//In-order to develop such plans and specifications as

e

to thg/phyéical reiationship of the Enclosed Mall to the Penney
_and ZCMI Store buildings, Penney'and ZCMI shall, within thirty

(30) days of written request by Project Architect, submit detailed

information in connection with the reguirements for superior
risk insurance rating and other adjacent design, which will
enable the Develd?er to include in its plans for the Enclosed
Mail alil necessary building components, including heat and
smoké vénting hatches, roof curbs therefor, sprinkler pro-
'tection,'and'structural provisions for mall facade facing, if
any; The cost of all such building componenté directly re-
1 lating to Penney's requirements shall be.bo:ne by PenPey and
those directly relating £0‘ZCMI's-requirements shﬁll be borne
" by zcMI. | | h |
| D. With reference to the improvements to be erected
and constructed by DeQeloper pursuant to this Section V, the
fblquing provisions shall prevail:

1. -There shall be erected within the area desig-
nated for Mall Stores as Buildings A, B, C, D, E, F and

. G on Exhibit B here£0'Mall Stores which shall have the

'levels.and approximate dimensions designated on pxhibit

fBﬂ'and which shall contaiﬁ not leés than 240,000 sqguare
feet of Floor Area and not more than 300,000 square feet
Floor Area.

2. VIn addiEion,'peveloper shall have fhé right, sub-
jéct té the limitations ngewﬁeré set forth in this REA
and hereinafter set forth in this subparagraph 2, to con~- -
struct a Future'Départment Store, Future Developer Mall
Stores and Future Enclosed Mall within the aréas so desig-

nated on Exhibit B hereto. It is understood and agreed

s
£

qﬁ@ -' B | I-'34-.
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that any of such future construction shall be subject to

the following:

(a)

(d)

(e)

The Future Department Store shall contain not

less than 80,000 square feet of Floor Area in

_the aggregate, nor more than 150,000 square

feet of Floor Area in the aggregate.

The Future Department Store shall contain not
less than 40,000.square feet of Floor Area on
any one floor, nor shall more than two-thirds
(2/3rds) of the total Floor Area of tﬁe Futufe
Department Store be located on any one floor.
None of the future construction set forth in tﬁis
subparagraph 2 shall be erected by Landlord un-
less all of such construction shall be erected
simultaneously therewith. |

bevelOper shall add such additional contiguous

parking'to the Shopping Center as neéessary to

maintain an aggregate of not less than six (6)

"cars per 1,000 square feet of Floor Area within

the'Developer Tract.

The Future Enclosed Mall must be completed and

heating'and/o; air conditioning operable (as ap-

© propriate to the season of the year) at or about

the time the Future Department Store opens for

business. . , : -

~34(a)—.
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VI- CONSTRUCTION OF COMMON AREAS

AA; Concurrently with the construction of the Developer
Improvements pursuant to Section V hereof, and subsequent to the
approval of the improvement plans provided for in Section IV A,
and subject to the provisions of Sections V B and XVI, Developer,

as Contracting Party (unless any Party shall in writing request

~that its property be removed from the arrangement providing the

“servicesfof the Contracting Party, in which event such Party

shall act as the Contfacting Party as ‘to its Tract), shall entef
into a written contract for -and shall do or cause to be done all
on-site work requifed to construct the "common improvement work"
in Phase I (excluding the Enclosed Mall énd waikways provided
for in Section VI B 5 and also excluding the off-site work pré-

vided for in Section VI B 10) provided for in the improvement plans,

and (exceptrto the extent work is to be perfbrmed by others) such

contract shall be entered into with a general contractor chosen

. by the Parties for such common improvement work and shall be sub-

ject to prior written approval'bylthe Parties.

In théneéent'it is deemed advisable by any Party to
segregate any paft of the_commqn improvement work to the gxtent
such segregation is‘practical and/or possible, the Contracting
Party or the Project Architect shall obtain seve;al (bﬁt need .
not obtain‘more than six) competitive bids from qﬁalified con;
tractors approved by the Parties for such common improvement work.

Iﬁ the cvent fhe'Partics shall be unable to agree upon

any bids or sub-bids to be approved, the lowest bids or sub-bids

from an,approved and bondable contractor éubmitted for each '

.common work or part thereof shali‘be deemed to be the approved

bid or bids and a-contract or contracts for the performance of

such common work shall be let to such bidder.

-35=-
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The bid- documents and cont%act or contracts under
which such comﬁon improvement work is to be perforﬁed shall
be subject to thé approval of the Parties and executgd by the
Contracting Party. Such contrgct or contracts shall include
provisions requiring a bond of a contractor (subject to waiver
thereof by éil of the Parties) covering performance, completion
and labor and materiai paymentIWith respect to that portion of
the common improvement work to be pérformed by each contractor,
naming the éontractor as principal and the Parties jointly and

severally as obligees in the form, and with the corporate surety

[

- or sureties, approved by the Parties, which bond will cover ‘the

full amount of the contract price and all of which bonds shall

aggrégéte one hundred percent (100%)‘of the amount of the con-

struction contract price for the common improvement work.

Contracting Party shall perform such services in con-

nection with the common improvement work as are commohly perx-

formed by an owner's répresentative; provided, however, that each

~of the Parties hereto reserves ali rights of approval over sub—.
contractors as it would ptherwiée have if it were acting inde-
:pendeqﬁiy'of the Cdntracting Party:

In the event during the course of construc?ion there

shall be any change in the plané and specifications for such con-

© struction, which shall entail so-called "extra work" by the con-

.tractor, such changes and the amount to be paid to such con-

. tractor for such extra work shall first be approved in writing

by all Parties.

-In.the event a Party shall'fail to reject such change
in writing'within thirty (30) days from the date of submission
of such.change, such change éhall be deeméd to have been approved
by such Party. 1In the event'£here shall be any déletiqn from ﬁhe
#plans éna specifications or changeg which shall result in a de-'

crease in cost, such decrease shall be reflected in the amount

to be paid to the contractor under such contract.

-36-
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During‘the course of conétruction, sﬁatgménts of ex-~
penditure.shallrbe submitted by the contractor for approval to
the Project Architect. The Project Architect or.Site Engineer
shall certiff its approval of such statements, incluaing the
percentage of work.perfprmed under the contract, to the Parties,

unless thé'Parties hgreto shall have selected some other method

' of approval. Upon receipt and approval of such statements of
expenditure,‘together with a statehent setting forth the determi-
nation of thelr respective Proportionate Share (as such term is
hereinafter defined in this Section VI), Penney and ZCMI shall
-promptly pay their respective Proportionate Share thereof to
Developer. Any disapproval shall be made in writing by the Party
S0 diéapproving, and a copy.théreof shall senfurnished to the
Project Architecf, £he contractor and to all‘other Parties within
'twenty (20) days following the receipt of the certified statement
of the'Project Architéct. Site Engineer will be used in lieu. of

Project Architect for Common Area work outside building areas.

‘ B. The afoéeSaid work relative to fherCenter and the
‘_COmmon/Aré;jpbrtion tﬁerébf shall not include any improvement.
-work gh the Enclosed Mall, but shali consist of the design,
consﬁructioh and improvemeﬁt of the remainder of the Common Area,
including, but not necessarily limited to the-followiﬁg:
1. Clearing, rough grading, £fill and compaction
requirements for the Common Area, including,excavatibns,
. 1if any, to develop the same, and including excavating
and rough grading for the buildings of the Parties to
the.extent design information relating tﬁgreto is
'available to Project Architect at the time design work
on this phase of construction isrin progréss..
. 2. Finish grading of the Common Area.
3.. ALl pavihg,.s;riping'and lighting of thé‘

('*-.
VD |
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| 4. ‘Facilities for surfa&e and sub-surface
- drainage.. |
5. Malls (howevér, the cost of.fhe Enclosed
Mall shall be separately stated and shall be paid
for solely.by DevelOper),.sidewalks and. curbs located
within the Common Area, and curbs at building peri-
meters, exclusive of sidewalks adjacent to'buiidings
which shall be constructea pursuant.to and as‘part
1.of the building contracts of adjacent buildings.

6. Landscaping of thé.Common Area, including
lighting and-related water systems and related electfic
time élocks. and landscaping of the strip of land be-
tween the Shopping Center boundary and Brigham Young
University Diagonal 1300 South on the south and U. S.

Highway 89-91 on the west.

7. Common sewer, gas, electrical, Qater and tele-
phone facilities to the curb line of the. respective
buildings, or to sﬁch other line or point.as may be
'physically possible in light of slopes of excavation of
buildings,,notwithsfanding the fact that such common
facilities may also serve the Developer Improvements,

the Penney Store and/or the ZCMI Store.

8. - all Comﬁon Area amenitigs, such as benches, trash
‘baskets, .drinking fountains, bicycle racks, decorative
features, and similar facilities for the comfort or bene-
fit of the general public shopping in tHe Center, together
with directional and parking area signs, symbols, di-
‘rectories and similar nétACes for and to the Center, in-

cluding signs dﬁring construction, shall be of such size,

o

. [

form and content as the Parties shall-approve (excluding Ei

any in the Enclosed Mall). Sg

W

g.

&
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9.

. expenses ’

.‘

Notwithstanding the foregoing, all cost and

including architectural and engineering costs

with respect to the erection and c0nstruction of any

temporary enclosure for the Enclosed Mall and the removal

thereof at the time of the completion of the Enclosed

Mall and its attachment to the originally uncompleted

Store,‘Shall be borne by the Party constructing'such'

. Store.:

10.

Notwithstanding anything contained in this REA,

the entire cost of any off-site improvements shall be

paid by Developer at its. sole cost and expense and shall

not be subject to reimbursement by Penney.

‘Developer, however,-agrees to submit to Penney and ZCMI

for their mutual approval all plans and specifications

- relating to off-site work to be performed for the bene-

fit of the Shopping Center.

‘to and include:

" (a)

R:8/27/71

The cost of the common improvement work shall refer

The actual cost and expense of the per-

formance of the common improvement work

_as set forth in subparagraphs 1 through

-_IO above

{b)

The architectural, engineering, design,
and other professional and service fees

and charges required by governmental

2

",agenCies as a. condition‘of the issuance

(c)

of a building permit with respcct to the
common improvement work and in the pre-
paration of the improvement plans pursnant
tolcontracts approved by the Parties.

The fees of the contractor or contractors
with respect to.the common.improveMent work

performed under contracts approved by the ..

parties.

ZOH W P 008
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Payments or disbursemeﬁts for the common imbrovement
Qork Fhall be made in accordance:ﬁith the provisions of the.
contract with the Project Architect or the procedures established
by the Parties with the Contracting Pafty.

The Proportlonate Share of the cdést of the categorles'

of common improvement work shall be determlned for by each of the

Partles on the following basis:

These cost ratios calculated as of the date of

execution of this REA are: -

Acres - Percert
Penney ' 13.200 . 22,7606
ZCMI | 15,796 _ 27 .2368
Developer 28.999% 50.0026

TOTAL | 57.995 100.0000

If ﬁevelbper (1) elects to cause any of the items of
On-Site Improvémeht wérk to be constructed on the Phase 2 Tract;:
.or (ii) causes any On—Site work to be constructed on Phase I
Tract designed for the sole beneflt of Phase 2.Tract; or (iii)
causes any of such On-Slte work which is constructed on Phase I
to be designed and installed with a capacity gréater than that
required to servé the initial éhase I improvements or for the
benefit of Phase 2 Tréct resulting in an increase in the cost
of any such on-site work over and above the cost therefor which
' would have been- incurred if such work had been constructed
. solely oq/or_solely.tolservice Phase I (excluding the Future
Departﬁg;tfétore and/or Future Stores as shown on Exhibit B
1 hereto),inevelbper shall pay any such édditional cost or
increase in cost, as the case may be. The Project Axrchitect
R ¢

-shall determine any such addltlonal cost or increase 1ﬁ‘cost and
his determination shall be subjeqt to review and approval by the
‘Parties.‘. M

If the utility service for Phase I is designed and in-
stalled with capacity to serve Developer Phase 2 Tract in addi-

tion to Phase I, the portion of such cost attributable to De-

veloper -Phase 2 Tract shall be determined on the basis of

. ) . -40-
. R:8/27/71

QO BW PH 008



o O . o ©

Maximum Allowable Floor Area'permitted'on each such Tract (for
rant

- the purpose of this.paragraph only, Maximum Allowable Floor Area

rthe cost and expense of such Party, have the right ddring said

perhitted on Phase 2 fTract ehall be 100,000 sQoare feet).

In the eveat that Penney or ZCMI individually ae Con-
tractiag Party, ehali perform any of the work hereinabove pro-
vided forlas to its respective.Tract, as provided for herein;
the cost of any portion of the work performed by a Party, as a
Contracting Party, on its respective Tract shall be borne by
such Party and shall not be iacluded in the cost of the common
improVement work as provided for hereinabove. 'In the event any
Party so performs such work as hereinabove provided for, said
Party shall be credited for the cost of such portion of tﬁe WOrk
allocated thereto under the contract entered into by the De-
veloper as Contracting Party for the common improvement work
agalnst‘lts contrlbutlon to be made under Sald contract as
hereinabove provided. . The cost and expense of the Enclosed Mall

shall be excluded from the prov1510ns of thlS Sectlon VI.

~In the event that after having approved-any portion
- of the work and contract therefor, and after some portion of
the work has been performed any Party shall requlre a change

in design or specification and that Party shall be responsible

~ for the actual cost of revising or reconstructing such portion

of work as is required to be performed to accommodate such change

in design or specification.

C. The Developer or Project Architect shall keep

accurate records and books of account, in such form as the Parties

Zreasonably and compatibly shall direct, of the cost of such work

and shall keep such records for a.period of at lecast two (2) JNKf
vears from and after the completion of the.common improvement

work, and each Party, or its duly authorized agent, shall, at

two (2} year period to audit such records and books of account.
in the event any such audit shall disclose any error in the
_determination of the cost of the common improvement work and/or

_Proportlonate Share of any Party or Parties, then the adjustment

b%m HH 008

‘necessary to correct such error or errors shall promptly be made.

[
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D. The performance of the common improvement work
under any such contract shall be scheduled by the Project
Architect in consultation with ali_Parties,'to coordinate such

common improvement work with the commercial work of such Parties.

It is expressly understood and agreed that all common improvement

work shall be substantially completed not less than thirty (30)

days prior to the opening of the first to open of the Pennéy

Store or the ZCMI Store.

E. Subject to the provisions of Section XVI hereof,

there shall be constructed within the Common 'Area, Automobile

‘ Pérkipg Areas containing not less than six (6)--- automobile

parking spaces for each 1,000 square feet of Floor Area within
the Center. |

| Subject to ''the provisiéﬁé'of Paragraph A of Section IX
hereof, each Pafty upon completion of construction of any futﬁre
expansion Floor Area -on its Tract, shéll provide in the aggre-
gate not less ﬁhan six (6) automobile parking spacés'for each
1,000 square feet of Floor Arealconstructed or maintained on its
respective Tract. Each parking space shail have a minimum width
of 9 feet 6 incﬁes} provided, howevér, at the time of any ex-
pansion on Exhibit B hereto, any Party requiring narrower spaces

to comply with parking requirements hereto shall have the right

_at its respective sole cost and expense to restripe the parking

spaces within its portion of the Common Area to a minimum width

of 9 feet. Parking lanes or bays (which .include two rows of

. parking spaces and incidental driveway) shall have a minimum

width of 65 feet. All parking spaces shall be at a 90 degree

angle to driveways.

The féllowing minimum requirements shall be applicable

- to the Automobile Parking Areas:
1. The maximum slope in any portion of said areas
shall not exceed three percent. (3%), unless otherwise
shown in the approved improvement plans.
T e
o~ .
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2. Lighting shall be provided forrMercury vapor
fixtures (or other fixtures approved by the Parties on
the improvement plans).with area controls as approved
by the Parties and with electri¢ time switchés on a
seven-day program, sufficient to produce a minimum

. maintained 1-1/2 foqt candle of lighting, or such other-
minimum as shall be muﬁually approved by the Parties.

F. Common Area improvements shail meet the following

requirements:

1. All sidewalks, unenclosed malls-and pedestrian
aisles shal} be-éf concrete or other approved materials,
and the surface of ‘the Automobile Parking Areas and access
'roadézéhall be paved in'accordance with the following:

| f//i : ’ja) All parking areas shall contain a mini-
mum.2 iﬁch'asphaltic wearing su;face
‘and 6 inch gravel base, or .other mutually

approved base. 1
(b} All roadways and loading ramps shall be
surfaced with a minimum 3 inch asphaltic

wearing surface and 5 inch gravel base.

2. All fire -protective systems.shall.bé installed
in accordance with theAfequirements of local authdritieg
ﬁavingljurisdictioh over such installation, and any addi-
T :“ﬁional requifemehts of any qualified inspection £irm

rep:esehtinglany Pértyrwith ;eSpect to its improvements;
_.__for example, National or-Regh:ﬁal Boards of Fire Under-~

writers, oxr Factory Mutual.
: o

3. The surface of that portion of the Enclosed Mall
_ dévoted to pedesﬁrian traffic shall be installed in ac-
cordance with improvement plans approved by the Parties.

4. The finishea'surface of the Enclosed Mall shall.
be established at the same eievatioﬁ as the first floor
of the ébuttiﬁg retail store'building at all access

=
&
. points, present or future, abutting such buildings.
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.5. The qualitylof_(i) the.construction, {i1i) +the
. construction componeots, (iii) the decorativeueloments
r(including landsceping and irrigation eystems for the
landscaping) and (iv) the furnishings, and the general
‘architectural character-and general design (iecluding,
but not oy way of limitation, landscaping and decorative
'~ elements), and materials seieceion, the decor and theo
otreatment values, approaches and standafﬁs of the Enclosed

Mall shall be comparable, at minimum to the gualities,

.valqes, approaches and standards (as of the date of open-

ing) of an Enclosed Mall in high quality regional

Shopbing Centers in fhe Western United States.
VII CONSTRUCTION OF PENNEY‘STORE
A. Penney agrees as soon as-feasonably possible
after completion of‘its-approved final‘plans:end speoificetions
for the Penney StorellbutAnot lateriehan December 15, 1971,
to cause constfuction of the Penﬁey Store éo”be commenced and

_thereafter to use. its best efforts to complete on or before

K . [T

February 1, 1973, but shall complete no later than July 1,
"1973, provided that such obligation shall be subject to the
.profisions of.Secfion XVI hereof. Anything herein to the )
" contrary notwithstanding, Penney is not obligateq to com-
_mence conetruction until Deﬁelopef ﬁas commenced con;‘

" struction of the Developer Improvements, as provided.for

in Section V hereof.

B. The Penney Store shall have not less‘thah 140,060
square feet of Floor Area, shall be two stories in height; to-
gether with a peﬁthouee, and may contain such other features,
including, but not limited to, an enclosed or open loeding-dock
as Penney may determine. In no event shall the total'?loor Area
of the Penney Store and TBA exceed 168,000 square feet of Floor
Area. All work perfofmed pursuant to‘this'Section VII shall be
made in eecordance with the approved final Store plans and the
other requirements of this REA. |

~44-
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C. Penney shall have the right to erect Penney's

TBA building in the area shown on Exhibit B. Such building

shall be not more than one story in height and shall contain

no£ more than 16,000 sguare feet of Floor Area.

D. Plans and specifications of the Penney .Store

" and TBA shall be prepared by Penney as soon as reasonably’

possible after Pephey'has obtained a survey showing fhe lo-
cation of the propert? lines within the Center, sewer and
utili%y line plans, and the topography of the land showing ail
proposed finished grades, and Penney shall have received.soil_
reports and analysis basis on test borings, and other data
pertaining to the site as may be reasonably requlred for the B
preparation of such plans and spec1f1catlons.

All such plans and specifications shall be submitted

to Developer for Developer s review and approval as to exterlor

" design thereof, for the purpose of coordinating the Penney Store

with the design of the Mall Stores.
E; . Developer shall make available toIPenney, and
Penney shall reimburse Developer for Developer's cost and ex-

penses for installing and providing water and electricity in

such guantities as are reasonably necessary for Penney's use

during construction, unless such utilities are available di-

rectly from the suppliers thereof.

VIII CONSTRUCTION OF ZCMI STORE

| A. ZCMI agrees as-soen as reasonably possible after
completion of its'eppreved final plans and specifications for
the ZCMI Store, but not.later than September 1, 1971, to cause
construcfion of'the Z2CMI Store to be commenced and thereafter

to use its best efforts to complete on or before November 1,

1972, but.shall complete no later than June 1, 1973, provided

. that such obligation shall be subject to the provisions of

-
~ . . N
Sectiog/XVI hereof. Anything herein to .the contrary notwith-

standing, ZCMI is not obligated to commence construction until

Developer has commenced construction of the Developer's Im-

provements,ias’provided for in Section V hereof.

—45-
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(5?§> . construction required under Section VI hereof, within ‘the

e & e o

B. The ZCMi Store'shall not be less fhan 140,000
square feet of Floor Area, shall not be less than two stories
nor more than three sto;ies in height, and may.cdntain such

:6ther'features, indluding, but not limited to, a loading dock
as ZCMI may determine. In no event shall the total Floor Area
of tHe ZCMI Store,'together.with TBA and all outdoor sales areas,
exceed 228,000 square feet. All worklperformed pursuant to this
Section VIII shall be made in accordance with the approvedlfinal.

Store plans and the other requirements of this REA.

C. Plans.and specificatidﬁs of the 2CMI Store shall
be prepared by.ZCMI as soon as reasonably possible.after ZCMI
has been furnished a survey showing the location of ;he property
lines within the Cenfer, sewer and utility line plans, and the
toﬁography of the land showing all proposed finished grades, and
7ZCMI shall have. received soil reports and anaiysis basis on test
borings, and other daﬁa pertaining to the site as may be reason- -
ably required for the preparation of sucﬂ plans and specificétions.
All such pléns and specifications shall be submitted
;to Developer for Developer's review and approval as to exterior
. design and structural:nature'theréof,.for the purpose of coordi-
nating the ZCMI Store with the structural nature and design of
the Mall Stores. | '
D. Develober shall make avallable to ZCMI and ZCMI
shall reimburse ﬂeveloper for Developer's cost and expenses for
Qater and electricity in such quantities as are reasonébly

" necessary for ZCMI's use during construction, unless such

utilities. are availaBle-directly from the suppliers thereof.

“‘Ix,,/_é"Lo'OR AREA AND AUTOMOBILE PARKING AREA
: (/ " REQUIREMENTS AND LIMITATIONS

A. "Subject to the provisions of Section XVI hereof,

there shall be available at all times after the completion of

Common Area on each of the Developer Tract, ZCMI Tract, and

' ‘Penney Tract, respectively, Automobile Parking Areas containing

6SPH I HEHT w008

-46-

R:9/2/71".



o O S ® e

not less than 6.0 automobile parking spaces for each 1,000
square feet of Floor Area within each such respective Tract.
In addition, each Party, after any future expansion Floor Area

is constructed on its Tract and as a condition precedent to the

opening thereof for business, .shall provide not less than 6.0

automobile parking spaces for each 1,000 sgquare feet of Floor
Area cqnstructed on its respective Tract, inclqding such‘future
expansion'Floor Area. -

B. ﬁotwithstanding anyﬁhing to the contrafy.con~
tainéa in this REA, but sgbject to the maximum square footages
of Section VII hereof, it is agreed that at all times following

- the 'opening date of the respec;ive Stores, or improvements, as
- the case may be, and subject to the provisions of Sections XiV,
XVI ahd XVIII hereéf, during the.term of this REA:
1. Thé Penney Store shall contain not less than
140,060 équare féet of Floor Area, or more than 153{000
square feet of Floor Area, together'ﬁith a TBA facility
containing not more than 16,000 square feet. Initial
building afeas shall be as shown on Exhibit B. Any ex-
pansion_may'be in the area:désignated therefor on
Exhibit B. |
2. The ZCMI Store shall contain not less than 140,000
sguare feet -of Floor Area;_plus a TBA facility of not.to
exceed 8,000 square feet of Fiéor Area such that the total
| floor Area shall.be not more than 228,000 square feet.
.Initial building areas shali be as shown on Exhibit B.
'gny expansion shall be in thé area designated thgrefor'pn

Exhibit B.

3. The Developér Improvements shall contain not
less than 240,000 square feet of Floof Area, or more
.than 300,000 sguare feet of Floor Area in the Mall Stdres,
excluding thé Future (Third) Départﬁent Store .and other
‘futuré expansion ih Phase I'as;shown on Exhibit B hereto.

:Initial building areas shall be as shown on Exhibit B.

09BNV PH 008

Any'expansion shall be in the '‘areas designated therefor

on Exhibit B.
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@EEL// " intermittence, beat, frequency, shrillness or loudness.

- o e ©

.( .
‘é. The heights bf buildingé in the Center shall
" not exceed those specified in Exhibit ¢ attached hereto
and by this reference made a'part hereof.
. C. Neither the Shopping Ceqter S;te nor any pért

thereof shali be used,land no building or other improvement
"shall be thereon constructed, maintained or used for any
' pgfpose other than the following:

Retail and wholesale incidental thereto,
 office and service establishments. including,
without limitation, financial institutions,
_ __ motion picture theater, brokerage offices,
e T T .restaurants, travel and other agencies, but
' - excluded are automotive sales agency, used
car lot, bowling alley, veterinary hospital,
mortuary, commercial laundry plant, unless
specifically approved in writing by the Parties.
. No building within Developer Mall Store Area
shall be used primarily for office purposes
other than banks, savings and loan associations,’
other financial institutions, insurance agency
and other offices as are approved from time to
time by the Parties. There shall be no skating
"rink within the Developer's Mall Stores Area,
nor Developer's Future Mall Stores Area. There
shall be no car wash within the initial De-
- veloper's Tract as described on Exhibit A, Part
I hereto, nor on Developer's Future SC-1 Tract
~as described on Exhibit A, Part V hereto.

3

b. Excépt‘as otherwise prohibited'by this REA, or by
.'léw, any‘pért‘ahd/or all of the Shopping Center Site
(excluding Common Areas) hay be used-for.anyvcommercial or
" business operatioﬁ, use or purpose which is expressly ' w{
authorized herein, or which is common tQ'first-class regional
shopping centers and which is hot prohibited by this REA or
by law. |
E.. No use or operation wiil be made, conducted or
permitted on or Qith reépect to all or any part of the Shopping -
Center Site, which use or operation is obnoxious to or out of
harmony with the development or opgration of a first-class
regiénal shopping‘center; ingluding,-but.not limited to,
the'followinéz |
1. Any public or private nuisance.

2. Any noise or sound that is objectionable due to

T9p DU PHTH0

. -3. An obnoxious odor.
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Developerjagrees that the two (2) kiosks closest to the center

_court shall not exceed 8 feet in height.

® O . S ® e
4. Any noxious; to;ic[.éagsﬁic of corrosive fuel
or gas.
5. Any dust, dirt or f;y ash in excessive quantities.
6. Any unusual fire, explosion or other damaging or
dangerous hazard. |
7. Any Qarehouse {but’ any area for the sﬁo;age of
jgoods intended to be sold at.any retail establishment in
the Center shall not be deemed to be a warehouse}, assemblyh
manufacture, Aistillation, refining, smelting, agriculture
‘o} mining operations. | |
8. Any tra;ler_court, labor camp, junk yard, stock
yafd, or animal raising (other  than pet shop) .
9. Any drilling for and/or.removaanf‘sub—5urface
.substances. |
10. Any dumping or disposal.éf garbage or refuse except
normal day disposal by.occupénts.
ll; Any fire or bankruptcy sale or auction house
operation,
F. 'No retail or buginess establisﬁment, including any
to be located within.any kiosk, shall be located within any

portion of the Enclosed Mall without the approval of Penney and

- ZCMI, except for any kiosk in a location so approved., The pro-

visions of this Paragraph F.have no application to Developer Mall
Stores. ’ |

ZCMI and Penney approve the locations for the six (6)
kiosks.within the’Enclosed Mall as shown on Exhibit B hereto.
Developer agrees that Pennéy shall have the right to approve the

exterior design, finish, height and occupancy of the two (2) kiosks

" closest to its Store, such approval not to be unreasonably with-

held, and that ZCMI shall have the right to approve the exterior

design, finish, height and occupancy of the two (2) kiosks closest

to its Store, such approval not to be unreasonably withheld.

2GH W FHYT 009
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X - GENERAL CONSTRUCTION REQUIREMENTS
A, Each Party severally égrees to perform its re-

spective work so as not to cause any increase in the cost of

constructing the remainder of the Shopping Center Site or any

part thereof which is not reasonably necessary, and so as not

to unreasonably interfere with any construction work being

" performed on the remainder of the Shopping Center Site, or any

§art thefeof, or with the use, occupancy or enjoyment. of the
remainder of the Shopping Center Site, or any part thereof, . by
any o%her Party to this REA, and any other Occupént of the
Shopping Center Site, and the Permittees pf any other Party to
this REA and such other Occupants. Each Party severally agrees
to‘take such safety measures as may be reasonably required to-
protect the other Pérties to this REA and the other Occupants
of the Shopping Center Site and the Pérmittees of the Shopping
Center Site, and thé-property of.each from injury or damage
caused by or resulting from the performance of such work by
such Party. - - e

B, ‘From and after the opening of the buildings of
any Party abutting on- the Enclgséd Mall, each other Party there-

after erecting or constructing any building shall erect and con-

‘struct a barricade surrounding the building or buildings so

being constructed. Such construction barricade shall be kept
in place, in good condition and repair, until the building so

being constructed is secure from unauthorized intrusion. Aall

. barricades shall be of materials and colors approved by the

Project Architect.

C. Prior to the commencement of the work to be per-

- formed by any Party to this REA, each Party shall submit to the

Project Arxrchitect for approval (which approval shall not be un-
reasonably'withheld): (i) a plot plan of the Center showing, as

respects the buildings and improvements to be constructed by it,

- material/éhd‘equipment'stbrage sites; construction shacks and

-50=
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other temporary improvements, and workmen's parking area; and

{(ii) a time schedule indicating the approximate date or dates

~upon which each portion of the Center used for the purposes

referred to in the preceding subdivision (i) shall cease to be

so used by such Party.

4

Within ten (10) days after the sub-

mission of such plot plan and such time schedule, the Project

Archltect shall notify the Party submitting the same, whether

‘the sé%e are_approved or disapproved, provided that a failure

to give such notice shall constitute approval thereof by the

Project Architect.

If the Project Architect shall disapprove

.the plot plan and/or the time schedule (specifying the reésons

for such dlsapproval), the Party submitting the same shall

promptly meet w1th the- Progect Architect to resolve their

dlfference.

respective construction,

D. Penney, ZCMI and Developer, each as respects its

shall use all reasonable efforts to

cause its architects and contractors to cooperate and coordinate

_..—1lts construction with the architects,

contractors and con-

struction work of‘the~other Partdes hereto to:the extent reason¥

'-ably'précticable, to achieve the objectives set forth in

Section X C.

Each Party 'further agrees that all coenstruction per-

fofmed'hereundér shall be done in a good and workmanlike manner,

with first-class materials, and in accordance 'with all applicable

laws, rules,

all costs,

ordinances and reguldtions. Each Party shall pay

expenses, liabilities and liens arising out of or in

any Qéy connected with such construction; provided, however, that

" nothing here;n contained shall be deemed to prevent liens by way

of construction or permanent loans.

8/30/71
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E. In the event any mechanics' liens are filed against
the Tract of any Party, the Party permitting, or causing such
lien to ve filed hereby convenants to either pay the same and

have it discharged of record, promptly, or to take such action

as may be required to reasonébly and legally object to such lien,

.and inall events agrees to have such'lien discharged prior to
the foreéldsﬁre of such iien. Upon request of any other Party,
"the Pafty permittiﬁg or causing such lien to be filed, agrees
to furnish such security as may be required, to and for the
benefit of such other Party, and to permit a report of .title to
bé iséued by any title insurance and trust company designated
by such other Party relating to the requesting Party's Tract
without showing thereon the effedt of such lien.
XI OPERATION AND MAINTENANCE oF COMMON AREA
A.. Subject to the reimbursement hereinafter proﬁided
and Upoh completion of the Cdmmbn Area.Improvements, Developer
shall operate and maintain, or cause to be operated and main-
-tained, all the Common Areas and all of the improvements of the
Common Areas located within the Shopping Center site and shall
'at all tlmes maintain- the parklng 1ndex required under Paragraph
A of Sgctlon IX of this REA, and shall keep the same in good .
order, condition and'répair,'and reasonably clean and free of
rubbish and other hazards to persons using such areas.
'lwithout limiting.the generality of the foregoing,
Debeloper, in the maintenance of the Common Areas, shall:
1. Maintain the surface of the Automobile Parking
Area and sidewalks level; smooth ‘and evenly covered with
thé type of surfacing materiél originally installed there-
'on; or such substitut¢~£hereof as shall be in all respects

equal thereto in quality, appeérance and durability.

-
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2. Remove all papers, debris, filth and non-store

refuse from the Center and wash or thoroughly sweep paved

' areas as reqguired.

3. Maintain such appropriate Automobile Parking Area

entrance, exit and directional signs, markers and lights

in the Center as shall be reasonably required and in

accordance with generally accepted standards for regional
shopping centers in the geographic area.

4. Clean lighting fixtures of the Center (as con-

trasted with those appurtenant to premises of Occupants)
and relamp.as needed. |

~5. Repaint Striping,'markefs, directional signs,
etc., as nécessary to maintain in good condition..

6. Maintain landscaping as necessary to keép it in a

Agood'condition.

7. Clean signs of the Center (as contrasted with
those of Occupants), including relaﬁping and repairs being
made as required. |

8. ‘Maintain-all of the Common Areas free from any

unnecessary obstructions. It is expressly understood and

" agreed that all sale or display of merchandise shall be

within Floor Area and that there shall be no such display

or sale of merchandise in any portion of .the Common Areas,

"other than in approved kiosks, and gasoline sales areas.

It is expressly understood and agreed, however, that in.

"the event of promotionai.aétivities fér the Shopping Center

as a whole apprbved by the Parties, the provisions hereof

may be waived during the period of such promotional event.

(=4

‘9, Pay all electrical, water and other utility ii
charges or fees for sérvices furnished to such Common Areas. . Sg
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10. Maiﬂtain such utility lines or system which is to
"be used in whole or in part to provide service for commén
or Eommercial facilities erected, constructed or installed
on the Tract of one or more of other Parties to the extent
the same are not maintained by public util;ties;

-~ " 11. police Common Areas as reasonably reguired.
12. Depreciation of maintenance equipment.

13. Perform such other acts as éhall be deemed advis-
.able for the proper maintenance of the Common Areas.
B. The Qpe;ation-of the Common Areas by the Parties
shaii be govérned by the rules and regulations set forth in
Paragraph.A of Exhibit E ﬁereto as they may be amended from time

to time by the Parties. Unless Developer, ZCMI and Penney other-

Wise consent and agree in writing, no charge of any type 'shall

be made- or collected from any Occupant, or the Permittees of

any Occupany, for parking, or the right to park vehicles in the

Automobile Pafking Area, except such Common Area maintenance

"chérges'as may be provided for in any lease agreement with any

Occupant.

Neither Developer, Penney, ZCMI nor the Permittees of

Penney, 2ZCMI or DeVeloper shall be prohibited or prevented from

so parking so long as space is available in -the Automobile

Parking Area, and so-long as they do not violate the reasonable

rules and regulations covering the use of the Automobile Parking
Area promulgated frém.time to time by the Parties. Developer,
ZCMI and.éennéy‘maylby mutual agreement prescribe certain

‘sections within the Common Area, or on other land oﬁtside the
Common Area within a reasonable distance from.the nearest boundary

of the Center, for use as parking space by the Occupants of the

- Center, and the employees, tenants, agents, contractors, licensees

and concessionaires of such Occupants. . -Each Party shall require

its employees and the employees of its.agents, contractors,

«54-~
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licensees and concessionaires to use only such sections as

SO orescribeé for paﬁking. )

Each Party agrees to use reasonable

et orts to enforce the provisions hereof. It is understood and

.L

agreed that each of the Parties may exclu@e employee parxing

'erﬂ any other portion of the Center.

Penney and ZCMI shall.pay as their respective sharé of
the cost of maintéining the common facilities, excluding the
Enclosed Mall, as aforesaid,lan amount determined by multiplying
such.expenses by a fraction, having as its numerator the number
of square feet. of Flo;r Area in the Euildingé situated on their
respectivélpremises wéighted‘on a basis of one hundred percent

. {100%) for ground Fibor<Aréa-and fifty percent (50%) for all other
Floor Agaa -and as ltS denomlnator the number of square feet of

. ; :

AFloorWQrea similarly weighted of all buildings situated within .
the entire shopping céﬁterf-provided, however, thét the amount

to be paid by Penney and by ZCMI for each year during the term
hereof shall in no event exceed an amount computed by multiplying
‘the number of square feet of Floor Area similarly weightea within

‘the Penney Improvéments as to Penney's share, and the number of,

square feet of Floor 'Area SLlearly welghted within the ZCMI Im-

provements ‘as to ZCMI's share, by fifteen cents O e

Ca , . . i
B R - . N

s
i
1 )?
et
Pk
£
L
. o
N
B
g
' ,A‘.{’ .
Ry
S
e
P
L
Py
. e \
e
* ,‘/'.lf
= L
-~ p"‘
P
} e
2 ’ o
i
(f’:'/’
& . -
v . - -.._»- Ry P ] - * wr—a
£ r CTERSEIITEE A S T e I R RN O SRS S T L ST =
e T T N L T T I TR D PN A e LRI

R:9/29/71

89 1 LT 008



At any time after the opening date, either department store
may serve notice upon Developer and the other department store
that the department store serving such notice elects to maintain

the common facilities (excluding the Enclosed Mall) on its Site

.on and after a date which shall be not less than sixty (60) days

after service of such neotice.

If either department store shall have elected. to maintain
the common facilities {excluding the Enclosed'Mall) on its Site,
(1) Developer shall not longer be reguired to maintain the com=

mon facilities (excluding the Enclosed Mall} on such department

~

) store's Site (ii) such department store shall maintain the common

facilities (excluding the Enclosed Mall) on its Site, (iii) such
department store shall no longer be leigated’to reimburse
Developer for any pdftion of any expenses incurred by Developer-
for maintenance of common facilities (excluding the.Enclosed
Mall) on the Shopping Center, and {iv) nb part of the Floor Area
on such départment store's Site shall be included in calculating
thejshare of Common Facilities Expense payablé by the other
department store.

At any time during the term of this agreement, ZCMI and/or

Penney may serve upon_DeGeloper a notice advising Developer

that Developer is in default in maintaining the common facili-

ties (excludihg the Enclosed Mall).of fhe Shopping Center in

CQ@E/ . ' %55(3{—
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accordance with the foregoing. A copy of such notice shall
also be served simultaneously upon any instituéional holder of
a conventional first mortgage on‘the'Developer Site. Unless
within thirty (50) days after receipt of such notice by De-
veloper, Developer shall have cured such default to the satis-
faction of the Parties who shall have served such notice, or
unless the holder of the first mortgage on Developer's Site
shall have assumed maintenance of the common facilities ({ex-
cluding the Enclosed Mall) on Develbpér'é Site, then a non-profit
corporation formed by both department stores ("Maintenance
Corporation") may eléct to take over maintenance and operation
of the common facilities (excluding the Enclosed Mali) of the
Shopping Center by serving notice of such intention upon De-
veloper, which notice shall set forth the date upon which the
‘Maintenance Corporation will commence maintenance of the

common facilities (excluding the Enclosed Mall) on the Shopping
Cenfef. Together witﬁ suchlnotice, there éhall'be delivered to
Developer a copy of'ap‘agreemententéredinto between the Main-
tenance Corporation and both department stores. which agreement
"shall provide for the ﬁaintenance of the common facilitieé
(excluding the Enclosed Mall) of the Shopping :Center by such
Maintenance Corporation for a term of noé less than two (2)
years agf/shall provide that.eaéh department store will contri-
' bute-%ég pdrtign of the expenses of maintainiﬁg the common
| facilities (exbluding:the Enclosed Mall) on the Shopping Center
Site determined in accordance with the foregoing, e#cept that
there be no méximum.iimitation on the contribﬁtion to be made
Iby either de;artment store and that DeQeloper will contribute
its portion of such expenses, such portion to be in that pro-
portion which the Floor Areés of all the buildings on the

Developer Site bears to the Floor Area of all of the buildings

on the Shopping Center Site. If the Developer shall fail to

~56-
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'péy its,p6rtion to the Maintenance Corportion in accordance
_ withAthe agreement referred to herein, such amount shall be
a lien upon and may be-satlsrled out of the rents thereafter
accruing to Developer from the‘Tenants and Occupants of all
portions of the Developer Site, and Developer shall pay over
to.the Maintenance.Corporation all rents received from Tenants
or Occupants of ahy part of Developer's Site until the amount
due from Developer as its portion of the expenses of maintaining
the common facilities (excluding the Eﬁclosed Mell) on the
Shopping Center shall have been paid in full. Such lien on rents
shall be superior to. any other lien or encumbrance granted by
' Developer on such rents, provided, however, that sﬁbh_lien shall
‘be subjeet~to the rights of the holder of any conventional in- -
. stitutional first mortgage on Developer's Site. If Developer
shall fail to pay over such rents to the Malntenance Corporation,
the Maintenance Corporation may serve notice upon the Tenants
or Occupants, or any ‘of them, on Developer's Site to pay their
rent.to the;Meintenence Corporation until the amount due from
Developer hereunder-shall have been paid in full. The payment“
or rent by any Tenant?or'Occupant'of Develoéer's Site to the
Maiﬁtenance‘Corporation shall be deemed 'to be made for the
'account'of.Developer;and such Ténant or bccupant shall not, by
reasonlthereof; be‘deemed to be in default in the payment of
rent under its- lease:or occupéncy agreement with Developer.
' Any'rents collected by'the_Maintenance Corporation - -in excess of
the amount then due to the Maintenaﬁce Corporation pursuant to
the foregoing shall be paid‘dver to.Developer.

The Malntenance Corporatlon shall use its best efforts to
maintain the common facrlltles (excluding the Enclosed Mall)

on' the Shopping Center Site in an economical a manner as 1is

'_/
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reasonably possible, but shall not be liable to any'Party_
_ hereto. | ‘
- C. Developer, as to theé Enclosed Mall, shall, at its
solé cost and expense but subject to the reimbursement herein-
af;er provided,‘in addition to the'faregoing, provide heatihg,
cooling and ventilation for the Enclosed Mall and shall maintain -
' the air conditioning system therein at all times when retail
operations on the DeQelopef Tract or the Penney Tréct'o; the
2CMI Traét are open for business and in such manner so that the
;emperatﬁre and humidity throughout the Enclosed Mali are at.a
reasonably comfortable level and in any event, in accordance
with the fdllowing minimum deéign standards:: -
-Heating Seasbnz_ A prevailing minimum temperature .
| .«"“tof_approximately 65°F., with out-
side temperatures ranging from 00r.
-‘Cooling Season: A prévailing maximum. temperature
IR of B0CF. and a relative humidity

Of 50%- ..

Air conditioning design standards subject to. the following re-
/. quirements and conditions: An outside dry bulb temperature of
930F., coincident with a wet bulb temperature’of 66°F.
béveloper shall also maintain the gléés. floors, walls.
'(eﬁcludiﬁg any portion of the walls and_windowé as, also con-
'-_stitut9/57;6¥tion off2th dr_Penney Store buildings)land roof
“of thé'Enciosed'Mall in goqd condition and repair, and shall

. ‘clean such areas,.wash all such glass and replace all electric

lamps as may be required. ZCMI1 and Pénhey shall not unduly drain

. \. . . ., - . .. N . . . . .
conditioned air from nor unduly discharge residue or return air

e
_ . =58=
8/30/71 .

2.5 W PHYTN008



records shall be maiﬁﬁained,by Developer and retained at its

~of the portion of the, expenses reflqc;ed\by:guch:books and

o O S ® e

into, the Enclosed Mall and Developer. shall not unduly drain

conditioned air from the buildings.éontaining the retail oper--

ations on the 2ZCMI Tract and the Penney Tract, and Developer

agrees that bccupants of Developer Tract shall be required
not to unduly drain conditioned air from nor unduly discharge
return air into, the Enclosed Mall.

ZCMI and Penney shall pay to Developer a poftion of the

following specific expenses of operating and maintaining the

Enclosed Mall: (i) heating, (ii) ventilating, (iii) air

conditioning, (iv) lighting, "{v) cleaning, {(vi) maintaining the
heating, ventilating and air conditioning equipment real estate‘
taxes -attributable to the Enclosed Mall propérty, (viii) premiums
for fire and extended coverage insurance.policies upon the

Enclosed Mall, -(ix) the cost of keeping the Enclosed Mall

- o, , .
in good order and repair and (x) depreciation of maintenance

- equipment. Notwithstanding anything herein“contained, no

charge shall be inciﬁded by beveloper within“the-foregbing

expenses for costs of construction, depreciation, interest
. . ) ]‘ . .| ' : . . ]
on Landlord's investment, compensation of executives

and supervisors, overhead, profit, rent or any other items

properly classified as capital expenditures. Each department

store shall be entitled to inspect and audit Developer's books

. and records and to require Developer to furnish such additional
‘information at reasonable times for the purpose'of verifying

‘the computation of its portion of said expenses and any dispute

over such portion,shéll be settled in accordance with thé Section
, g : .
of this lease captioned "XXIV". Full and accurate books and

office set forth at the head of this agreemnt for a period of

at ieast three (3) years following the payment by ZCMI and Penney

records,

R:9/2/71
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Such portion payable by Peﬁney shall be in that.proportion
ﬁhic@ the number of lineal feet of its Sto?e building abutting
the Enclosed Mall bears to the number of_lineal feet of all
store buildingé in the Shopping Center'abutting the Enclosed
Mall, but in no event to exceed a suh equal to five cents per

square foot of Floor Area within the main level of the Penney

Store building abutting the Enclosed Mall.

Such>portion payable by ZCMI shall be in that proportion
which the number of lineal feet of its Store building abutting
the Enclosed Mall bears to the number of lineal feet of all .
store buiidings in the Shopping Center abuﬁﬁiﬁg the Enclosed
Mall, but in no'eveﬁt to exceed a sum equal to five cents per
‘square foot of Floof?hrea within the main level of the ZCMI

Store building abutting the Enclosed Mall.

ZCMI and Penney shall be entitled to inspect and audit

'Developer's books and records at reasonable times for the pur-

R R

poses of verifying the computation of its portion of said ex-
'; o - penses’ and any disputé over such portion shall be settled by

- arbitration.

BT 1 HH 008
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Full and accurate books and records shall be ﬁaintained by
Developer and retained at its’office set forth at the head of
.this agreement,. at léast.fﬁr three (3) yeéfs after.the payment
by ZCMI and Penney of the portion of the.expeﬁses'reflected by
such books and records. - | '
.°.x1; INDEMNIFICATION AND PUBLIC,
LIABILITY INSURANCE

A. Each Party covenants: to, and does hefebg ihdemnify
"and hold harmless each other Parfy, respectively, from and against
vall claims and all costs, expenses and liabilities (inclu@ing
reasonable attornéys"fees) incurred in connection with all claims,
.incluéing any action or proceedings brought therébn,.arising'from
or as a result of the dea;h of or any accident, injury, loss or
damage whatsoever caused to any natural Person, or to the property
-of ény Person, as shg}l-occur in or about the Common Areas on' the
Tract of each suchIPaffy,Irespectively. The indemnity herein pro-
vided for shall not extgnd to any negligent act or ‘omission of
.the other Parties, or‘their respécti#e agents, servants or em-
' ployees, or any negligent act or omission of such other respective
" Party's licensee, coﬁcessiona;re, égent, éervant or employee.

B. ' Each Pafty shall at all times during the term of
the REA, maintain, or cause to be‘maintainedﬁ’in full force and
effect, the following'insurance ¢overing the Common Area within
‘its Tract, with a financially resPdnsible insurance company or
companies: .Comprehensive Public Liability insurance, with limits
of not less than OneiMillion bollars ($1,000,000.00) 'for each
individual, and One Million Dollars ($l,000,000.00) for each
accident, and Two Hundred and Fifty Thousaﬁd Dollars ($250,060.00)
for Property Damage 'in the performance of its“dbligations under
this Section. Each Party shall furnisﬁ to alllother Parties; on
‘or Befo:e the effective‘date of any such policy, evidence that
the insurancé referfed to in this Section>XII B is in.force and
effect and £hat the premiums therefo£ Have been paid. Such

ot
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lneurance shall expressly insure to the extent of the limits
above provided, the indemnity of such Party contained in
Section XII A. A Party may carry the insurance provided for
herein under any élan of self-insurance and/or under any
so—called blanket pollcy or policies as provided in Section
XIII C hereof provxded that in such event each Partv shall
have the same rlghts and protectlons it would have had if in-

surance coverage had been provided under a policy of insurance

as‘above_set forth.

}xIII FIRE AND EX'I‘ENDED COVERAGE I\TSURANCE
A. Developer, as respects the Developer Inorovements,
including the Enclosed Mall, will carry or cause to be'carried

fire and extended coverage insurance in an amount at least egual

to eighty percent (80%) of the replacement cost. {(but exclﬁsive

' of the cost of excavatlon, foundations and footings) of the De-

veloper Improvenments, -insuring against loss or'damage from causes

Qr events which from tlme to tlme are 1ncluded as ‘covered risks

under standard insurance industry practices within the classifi-

cations of fire and extended coverage, and specifically against

at least the following perils;‘ loss or damage by fire, windstoxzn,
cyclone, tornedo} hail, 'explosion, riot, riot attending'a_strike,
civil commotion, malicious mischief, vandalism, aircraft and
vehicle, and. as to the Encloseﬁ'Mall only smokxe damage and
sprinkler leakage. Such insgrance shall be carried with fi-

nancially responsible insurance companies and may be carried
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under a policy or policies covering other property owned or

controlled by Developer; provided that such policy or policies

allocate to the properties required to be insured by this

- Section XIII A an amount not less than the amount of insurance

required to be carxried by Developer with respect thereto pur-

- suant to the first sentence of this Section XIII -A. Developer

shall furnish to all Parties evidence that the insurance re-

quired by'this Section XIII A is in force and effect and that

- the premiums therefor have been paid. Developer agrees that

such pollc1es shall ¢ontain a provision that the same may not
be cancelled without:at least ten (10) days' prior written
notice belng.glven by the lnsurer to other Parties hereto.

B. Penney:and ZCMI, as respects the Penney and 2ZCMI

Stores, respectively, ‘each covenants with the other and with

Devel oper that it will carry insurance of the classification

referred to in Seéﬁion XIII A, equal to eighty percent (80%)

of the replacement cost thereof (exclusive of the cost of exca-

vation, foundations and footings). Such insurance shall be

"carried with financially responsible fire insurance companies

and may be carried under a blanket policy or policies covering

_;other prqperty_owned”or controlled by Penney or ZCMI, or a sub-

sidiary,'sucqessoriorlcontfollihg corporation of Penney or 2Z2CMIi;

- provided that such-policy or policies is in a face amount of not
.less-;han eighty percent (80%) of replacement cost of all pro-

.perties covered by such policy or policies. Penney and ZCMI

shali furnish to the'other Party requesting same, evidence that
the iﬁéurance‘requiréd to be carried by it pursuant to this
Section XIILI B isin full force and effect and the premiums theré—
fof have been paid;.-Rennéy.and ZCMI agree that any such policy

shall contain a provision'that the .same shail not be cancélled

-w1thout at least ten - (10) days' prior written notice being given

by the insurer to each of the other Partles hereto.

' —63-
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C; Anything herein contained to the contrary notwithe
standing, Penney and 2ZCMI ana‘any‘future third department store
leasing premises on the Developer Tract from the Developer may,
at ies respective e}ection, carfy the insurance required to be

carried by it pursuant to said Section XII B and Section XIII B

1-under (1} any plan of‘self-iﬁsurance which may from time to time

be maintained in force and effect by it or any wholly-owned sub~-

sidiary of such Party and such Party guaréntees or otherwise

. legally obligates for such self-insurance; provided, however,

that such-Party or the entity guaranteeing thé performance of
s ‘ '

':such'B%rty of its obligations under thi s REA ‘shall have and

' maintain an insurance reserve or assets which is adeguate for the

risks covered by such’ plan of insurance; and provided further that

‘it shall furnish to Deﬁeloper evidence of the adequacy of such

reserves or assets (a net worth of $20,000,000 or more, as shown

"in its latest annual ‘aduited report to shareholders, 'shall in all

. instances conclusively be deemed to be adequate for the purposes

of this Section), or (ii) any so-called blankét'policy or policies
of insurance coverinﬁ*this and other locations of Penney, 2ZCMI

and any such future tﬂird department store, respectively: or in

'any other manner acceptable to each of the other Parties insure

against or otherwise cover the risk of damage or destruction in-a

manner which will assure the financial ablllty to perform the

obllgatlon to rebuild the 1mprovements on its respectlve Tract.

D. Each Party-hereby.releases each of the other Parties
from agy liakility fe: any loss or‘damage to the property ef each
occasioned to such property, thch loss oxr damage is of the type
generally covered bwaire.insuranee with.extended coverage. Each
Paruj covenants that lt wxll to the extent such insurance en=-

doresement is available, obtaln_for the beneflt of each other
-

Party a waiver of any right of subrogation which the insurer of

such Party_may'acqui:e against. any other Party or Parties by

-64-
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virtue of the payment of any such loss covered by such insurance.

‘The obligation of any Party to obtain such endorsement is limited

to the extent that it need not acquire the same unless the Party

s0 requesting same shall pay any increase in the cost of such

-insurance..-

e
P

-// E. Anything'contained in this REA to the contrary
notw1thstand1ng, no Party to this REA shall be liable to any

other Party to this. REA for any loss or damage to bulldlngs or

other improvements on the Shopping Center Slte, or contents there-

of, caused by fire or by other risks covered by standard.fire and

" extended coverage. insurance, irrespective of any negligence on

the'part of such Party which.may have contributed to such loss or

damage.

F. Developer covenants, in connection with fire and

' extended coverage insurance ‘required under Section XIIT A carried

. by Occupants of the Developer Tract, to and with Penney and ZCMI,
that it w1ll obtaln in its favor a waiver of ‘the rlght of subro—
gatlon from all Occupants occupylng any building on the Developer

Tract. All such Occupants shall obtain for the benefit of each

otherhparty a waiver 'of any right to.subrogatlon which any insurer

of such Occupany may:dcquire against any othier Party*df Parties

by virtue of the payment of any such loss covered by such insurance. .

All Occupants of Developer Tract by becoming such Occupants shall

be‘determinea to have specifically waived all rights against the

.. that any fire and extended coverage insurance policies which they

may from time_to timé'carry upon their improvements will contain

a waiver of the right of subrogation against all such Occupants

" of the Developer Tract.

. - . RS D . . D U o ——

G. Developer covenants that with respect to all fire
and extended coverage insurance carried by it that éach policy -
shall expressly provided that in case of any loss'which exceeds

$50,000, the amount of any claim shall be paid to such bank or

trust company qualified under the laws of the State of Utah, and

having its principal office in Salt Lake City, Utah or Orem, Utah,

as Developer shall designate for the'custody and disposition: as

herein provided, or shall be ﬁeld_by other security approved by

ZCMI and Penney.

-65-
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In every case of loss or damage to the buildings, all proceeds
" of such insurance {excluding thefproceeds of.any rental value,
or use and occupancy insurance of Developer) shall be used with
all reascnable diiigence by Developer for rebuilding, repairing
or otherwise reinstating the Same buildings in a good and sub-
stantial manner, to the extent.;équired to be reconstructed pur-
suant to ﬁhe provisions.of Section XIV, all according to the
original plan and elevation thereof, or_such modified plan con-
forming to the then laws and regulations as shall first’ have
been approved in writing by the.Partiés hereto and any bene-
ficiary of a first deed of_truét..
Payment of the prépeedS'shall be made by the trustee
‘of the funds to DéveLopéf, as follows:
1. At the end of each month, or from time to
time, as may be agreed upon, agéinst Developér's
Architect's Certificate, an amount which shall be
that proportioh'of the award held in trust which
- ninety percent (90%) of the payments to be made to
the contractquior materialmen for work done,
material supplied and services rendered during each
' éonth or other périod bears to tﬁe total contract
price. S
2. At the completion of the work, the balance
of such proceeds required to complete the paymeht of
" such work shall be paid to Developer, provided that
at the time 6f such payment .(a) there are no liens
~against the prépérty by reason of such work and with
respect to the time of payment of any balance ré-
:maining'to'be'paid at the completion of the work the
period with;n which a lien may be filed has expired,
or proof has been submitted fhat all costs of work

theretofore incurred have been paid, and (b) Developer's

66~
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Architect shall certify-chat all required work is
: complctcd and proper and of a ﬁuality and class
- comparable to the orlg;nal work required by this
REA, and in accordance thh the approved plans and
specxclcatlons.‘
_ - In the event ‘Developer is not reculred to rebuild under
Section XIV, then all of said funds shall be paid by the trustee
to the Developer. |

XIV//COVLVANTS 'AS TO REPAIR, MAINTENANCE,
~ ALTERATIONS AND RESTORATION

C A ,Developer shall at all times during the term of
this REA, from and after the opening for business of any of the

Developer Improvements, subject to the provisions of Paragraph

' D 2 of this Section, keep and maintain (or cause to be kept and

.maintained) in good order, condition and repair all completed

" .- -part hereof.

' Quring the term of this REA from and after the opening of business

N
¥

portions of the same. ‘Such maintenance shall be made in ac-

'ccrdance with the rules and regulations from time to time adopted

i

by the Parties hereto, and such maintenance and operation, and

C

the rules and regulations, until amended by the Parties hereto,:

shall be as provided in Exhibit E attached hereto and made a

R ) o

B. ' Penney and ZCMI, respectively, shall at ‘all times

of the Penney Store and the ZCMI Store, respectively, subject to
the procisiOns of Pafagrapth_2 of this Section, keep and maintain
{ox Cacse to be kept and maintained) in good order, condition ané
repair thefexterior of all completed portions of the respective
Behney Improvémeﬁts and 2ZCMI -Improvements. Such maintenance shall
be made in accordance:with the rules and regulacions from time to
time adopted by the Parties hereto, and such maintenance and
operation, and rules and regulations, until amended by the Parties

hereto, shall be as provided in Exhibit E attached hereto and made

a part hereof.
. -l67 = N
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C. Each Party shall, ln the event of aoy'damage or
destruction to the Common Area on its Tract during the term
of this REA by any cause, (unless‘it shall be relieved from
the obligations so to do as herelnafter provided), restore,
repair or rebuild the Common Area on 1ts Tract w1th all due
dlllgence subject to the provisions of Section XVI hereof.
Such restoration and repaixr shall be performed in accordance
with the applicable requirements of subparagraph F of this
.Section XIV. Anything.herein to the contrary notwithstanding,.
Developer shall have the sole obligation for the restoration
of the Enclosed Mall.as hereinafter provided: ' |

D. Anythiog‘herein to the'contrary notwithstanding,

1. Developer covenants to and with Pénney.and-ZCMI,
each severally, that in the event of any damage or deetructlon

to all or any portlon of the Developer Improvements 1t shall

(a) In the event of such damage or destruction

-li
to the Developer Improvements occurring during the ..

R - -

flrst ten year perlod in whlch operatlon is
.requlred pursuant to Sectlons XXIIT end XKIV,
at its oﬁn e#pense, restore, repair;or rebuild
the Developer Improvements with all due dili-

"gence. The provisions of this subparagraph

(a) shall apply regardless of the cause of

such damage or destruction and whether it was
insured orrﬁhinsured. ;
(b) In the event such damage or‘destruction
results from a casualty of the type:required
to be insured agaihst by Developer pursuant to
Section XIITI' and ocoﬁrs after the period re-
ferred to in sub-paragraph (a) preceding, at
its own expense restore, repair or rebuild

the Developer Improvements with all due dlllgence,

&8P PP T w008
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‘provided Develbper shall 5e'released
from its obligationé to’festore, repair
or rebuild undef ﬁhe pro&isions.df this
sub—paragraﬁh (b) if both'Pénney and ZCMI
are not at the time sﬁch damage or des-
truction occurs operating a retail facility'
or facilitieg as provided for in Sections
XXIII and XX1IV.
2. Penney and ZCMI each covenants to and with each
.other and to and with Developer.that in the évent of any
damage_ér destru@tion of its respective Store’'or any portion
thereof (exclusive of. its respective.TBA), Penney or~ZCMI,
as the casé may be appropriate, shall: i
(a} In the é&ent such damage'or-des-
truction occurs prior to the end éf'the
.first ten year period of operation of a Penney
‘gnd ZCMI.Store pursuant to Sections XXIII
and XXIV, reséectively; af its own expense,
. restore, repair or rebuild the Pennéy Store’
or the ZCMI Store (exclusive of its TBA),
as the case may be appropriate, with'all
due diiigence of a quality comparable to the
original wo;k. The provisions of this sub-
.paragraph (a) shall apply regardless of the
casue of sgch damaée or destruction and whether
it was insured or upinsured..
(b) In the event such damage or destruction
occurs after the pe:iod referred to in . subpara-
graph (a) preceding, be under no obligation to

restore, repair or rebuild.

-
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3. Nothiog'herein contained shall require Penney OXx
ZCMI to reconstruct ite Store.at any time during eny
.period when Developer ie not.required to restore the Mall

Stores or Developer is so required and is in default-or
performance thereof. | |

: E. Subject to the other provmslons of thls REA,
Developer, Penney and 2ZCMI may make repairs, alterations,
additions or improvemente to the Commoﬁ Area‘on its respective
Tract, the Deve;oper Improvements, the Penney Improvements ano
the ZCMI Improvements, respectively, (and to the exterior signs
on thelr respectlve .stores, subject to the prov1sxons of Section XX)

Whenever any Party is not obligated hereunder to restore,

repair or rebuild any building that has been damaged, or destroyed
and elects not to do so, then, and in such eQent, such Party. -
shall raze such building or such part thereof as has been so
damaged or destroyed and clear the premises of all debris and
shall cause said area to be paved at its expense; and thereafter
said area shell become and be maintained as @ portion of the
Common Area until such time as said Party may elect to rebuild
thereon: and until said rebuilding the portion so razed shall
not be considered as, part of Floor Area. Penney and ZCMI may
each raze the whole or any part of their Store bulldlngs at any
time after the flrst thlrty-two (32) years of the texrm of this
REA, provided thet such Party is not at such time obligated

_ hereunder to restore such improvements. The Party shall cause
the Enciosed Mall to be secured where the building has been
removed so - -that the :same shall remain enclosed and not permit

_ the escapihé of’conditioned air.

/EQ/All restoration repeir,\retuilding, ﬁaintenance,
'alteret;ohe, additions or improvemepts.(hereinafter collectively

~called Pwork“j-performed by any Party pursuant to the provisions
. s : - T -

-70*
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of this REA shall be perfofmed in strict compliance with such

N

of the following requirements as are applicable thereto, to wit:

1. ©No such work shall be commenced uniesé the
Party desiring to perform the same has in each instance
secured the prior approval of each of the other

Eartieé hereto who are then operating, to the plans .and

specifications therefor, as they relate to:.-

-71=
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”kay" The compatlblllty of the exterlor thereof -

o w1th the balance of the improvements in

the Center, and _ -
(b) . 'The physical integration thereof with the
| -1Enclosed Mail.
Each-Party hereto consents, without further approval, to such

. restoration work which conforms to the original plans and speci=-

fications.,

2. . All work shall be performed in a good and workman-

PSS

llke manner and shall strlctly conform to and comply w1th
| ‘f‘(a) -The plans and specifications therefor ap-
| érdved‘as'éforesaid:
(b) All applicable roquirements of laws, codes,
l regulations, rules and underwriters:-and |

(c) To the extent applicable, ithe reqﬁirements

-of Sections IX and X.

3. All such work shall be completed with due diligence, subject

- to the provisions of Section XVI hereof, and at the sole cost and

~ expense (except as herein provided to the‘cohcrary) of the Party per-

forming the same, ' ' ' ",

R
1

G. It 'is recognized that from time to cime during the term of

rhis REA Developer, ZCMI and Pennéy may require a temporary license to use

[\

portions of the Cowmon Area for the purposea of:

L. Performing maintenance thereupon, and making repairs thereto,*
Nk )

and/or .

2, Making construction alterations, additions and improvements,

. or raxing and replacing the whole or any part of the Devaloper
1 3 !

 Improvements, the ZCMI Store and the Penney Store pursuant to this

REA _(tbe activities referred to in this subdivision 2 being herein-
after collacrivolylreferrad'ro as ﬁconsrruccion").:l

l/"‘ A,‘ |
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3'. Obtaining access, ingress and egress, to and from the
Devalopér Improvements, tha ZCMI Store and the Penney Store, as the

casae may ba, to carry on such maintenance, repair and construction,

. ﬁithin a reaaon#ble time.prior to the commencement of any such
maintenance, repair or conatruct;on by'ény such Party which will substan-
cially interrupt the normal use of the Common Areas by the Parties and
. Permittees..ic shall submit to the others for their approval (which apptovai
shall not be unreasonably withheld), a plot plan of the Center on which
‘such Party shall delineate those portions of the Common Area with respect

i
to which {t reasonably requires a temporary license in connection with such
R e
maintenance, repair or construction, and such accesa,’ingreas and egress,
and the Parties receiving such request shall within tén days.:hereafter
'notify the requesting Party whether it approves or disapproves of such use.
At all times during any Party's use of che portion of the Common Area as

aforesaid, such Party shall comply with tha applicable requirements of

Section X hereof, and upon cessation of such use shall promptly restore

"_-:he portions of the Common Area so used to the condition in which the same

were prior to the time of commencement of such usa, 1nc1ud1ng the clearing

of such area of all. loose~d1rc, debria, equipmenc and- construction materials._.

. Such Party shall also reatore any portions of the Cencer whlch may have
been damaged by such maintenance, rapair or conatruccion work prompcly upon
the occurrence of such damage, and shall at all times-during the period of
any sush maintenance, repair or construction keep 811 porctions of the |
Center; except the Developer Improvements, the ZCMI Store, and the Penney
, Scbte, as the case may be, and except the portions of the Common Area being
utilized by such Party pursuant to this Section XIV G, free from and'unobf
structed by any loose dirt, debris, equipmept or construction mitarials
related to such m@intenance, repair or co#ﬁtruction. ‘ ’
ﬂ; Common Building Components.,

'fl. Eactharty»cwning any burdened 1mproveﬁénc whic@ 1s utilized
by a benefited Commoa Building Component contsained in an improvement
owned in whole.oflin paf:'by ano:hér Party:

-.-7.3".
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(a) Will maintain, at 1ts own cost and expensa, the bur-

dened Common Building Component in such atate of repair that it

- - will continue to have the capacity to be so used in common by

the benefited Common Building Component improvement in question

x (subject to the provisions of Section XIVH 2 (a) ).

(b) Will not ceuse or permit to occur any damage, loss or

“injury to the owner of the benefited Common Building Compeonent,

B or his tenants, by or as a result of any act or negligence on

its part with respect to the burdened Common Bnilding Component

in question, or any portion of the improvement owned by it

”] which contains: the burdened Common Building' Component in ques-

tion (subject to the provisions of the second sentence of

Section XIV H 3).

e B

© 2. Each Party owning any benefited improvement which utilizes

any burdened Cowmon.Building Component contained in an improvement

A

; owned in whole or in part by another Party:

amn —
I T

G

- ment owned bylit which contains the benefited Common Building

clude any Party owning an imprOVement conteining aither a burdened Common

Building Component or a benefited Common Building Component, as the casa

8/30/71

PN

(a) Will not place upon the burdened Common Building
o 4

' Component in question any structural burden which at the time

RN

_of placement thereon 18 i{n excess of the cspscity of the bur~

dened Common Building Component therefor or will prevent the
in

use of the improvement in which the burdened Common Building
Component 1is contained for its intended purposes, and
(b) Will not cause or permit to occur’ any damage, loss

~or injury to'the improvement which contains the burdened

- Common building Component in question by or as a rvesult of . |

eny act or negligence on ita part with respect to the bene-
fited Common Building Component, or any portion of the improve-
Component (subject'to the provisions of the second sentence

of Section XIV H 3) .

3. Nothing in Section XIV H .1 or 2 shall be deecumed to pre-

23521533“{ iii}zgjrxoog
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may be, from doing or causing to be done any work'(whether'of repair,
31Ceracion, restoration or otherwise) with respect to any such improvement
(nocwi:hstanding that during the course of performing Such work a condi-
tionﬁotherwise prohibited by the provisions of this Section may result)
1f: | | - |
: (o) During the course of performance of such work the
Party by whom or on wﬁose bohalf such work is being done shall,

oAt its own cost and expenso, provide such temporary facilittes

PP
J——

fﬂf as may be necaoaary. : :
) To perform the function theretofore performed
by the Common Building Component in question owned by the
Party performing such work, if such work being performed
‘adversely affects a Common Building Component owned 1n
whole orin part by another Party, or
(11) To increase the capacity of, or supplement,
";-fthe burdened Common Building Componentiin question to the
‘exteat necessary so that cﬁe benofited Common Building
‘{"" R R i ' _“ Component will not, during the course of the performance
| | _of such work, either place oa such burdened Common -
"-BuildingﬁCoﬁponent a burden in excess”of the capacity
thereof for such purpose, or otherwise preveut rhe use of
the improvement containing such burdened Common Building
Component:-for its intended purposes; and
(b) At rherconclusion of such work there is complianoe
with the provisions of item (a) of whichever subparagraphs 1
or 2 of this Section XIV H is appropriate to the improvement
with respect to which che work in question was done.

,Notwichstanding the provisions of item (b) of whichever subpara-

- graphs 1 or 2 of thig Section XIV H is appropriate to the improvemeat with
respect to which the work in question was done, the owner of the improve-
TN ' '
¢4§3” ment with respect to which tha work in question was baing performed shall

not be -liable co the owner of the other improvement affected by such work

GSp 1Y mrmoa -
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for any inconvenience, annoyance disturbance or loss of business to the
owner of the improvement affacted by the performance of such work (or his

Occupants) arising out of and during the performance of such work (unless

occasioned by the negligence of the owner of the improvement with respact

to which the work in question was being performed, or its agents), but
the owner of the improvement with-respect to which such work 1is being

per formed shall exert ali reasonabla efforts to keep any such inconven-

.ience, annoyance, disturbance or losa of business to the minimum reason-

ably required by the work in question,

-76-
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XV MERCHANTS' ASSOCIATION

A. Developer agrees to organize, form and sponsor a

Merchants' Association for the promotion of the Center. Penney

and ZCMI each agree to become a member of such Association and
to-semain a member hhereof for.e period of five (5) years from
the date each opehs its retail facility for business, provided
that the other of Penney or ZCMI as the case may be, and any
other ﬁajor department store in the Center and not less than

Occupants of 90% of the remaining Floor Area of the Developer

. -Btores in the Center are members of said Association., Developer

‘agrees that,it will become and remain throughout the term hereof

a member of such Merchants' Association. The membership of ZCMI

‘ ~andg Penney shall expressly be conditioned upon the understandlng

that the initial rules and regulations, and the Articles and the

' initial By-Laws adopted by the Merchants' Association (which

shall establish the basis for assessing member contributions)

"shall not be effective unless they have first been approved by

ZCMI and Penney. ~ !
B. If ZCMI and Penney approve the basis for assessing

member contributions.to the Merchants' Association as set forth

in the Articles and By-Laws, ZCMI's and Penney's obligations

.to make contributions or pay dues and assessments shall also be

-

conditiohed.upon Developer's making contemporaneous contributions
or payments fo the Merchants Associlation equal to twenty-flve (25%)
percent of amount contrlbuted by all other members of the.
Association, provided, however, ZCMI and Penney shall not be
required to contribute a sum in excess of the amount cohputed

by mhltiplying the number of.square feet of Floor Area within

the Penney Store and ZCMI Store, respectlvely, by the flgure

f:LVe ($ 05) cents‘ 3 . PR
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C. Developer agrees to require one hundred (100%) percent
of all Occupants of the Developer Stores to become and remain
'members of the Assocxatlon as a condltlon of their occupancy

s leaSeslln the Center and to contribute thereto in accordance
with the By-Laus of the Association. The Future (third)
-Depertmenc Store, if any, neea only be reguired to maintain
meubership in the Merchants' Association as long as ZCMI or
Penney'is required to maintain 'such membership and to pay dues
thereto at a rate per squarelfoot of Floor Area not less than |,

_the lesser of the rates per square foot of Floor Area which

ZCMI or Penney is required to pay.

XVI - EXCUSE FOR NON-PERFORMANCE
-

A. Developer, ZCMI and Penney shall each be excused from
performing any obkligation or undertaklng provided in thls REA,
except any obligation. to pay, any sums of money under the
appllcable provisions hereof (except where otbe;wxse herein
provided), in the eveot and es long as the perfoxrmance of any
such obligation is pregented or delayed, retarded or hindered
by act of God, flre, earthquake,:floods,.explosion, actions
the elements, war, 1nvasxon, insurfection, riot, mob violence,
sabotage, inabilicy to procure or general shortage of labor,

equipment,‘facilities; materials or supplies in the open

" market, failure of transportation, strikes, lockouts, action

of labor unions, condemnation, requisition, laws, orders of

governmental or civil or military or naval authorities or any

other cause, whether similar or dissimilar to the foregoing,
not within the respective control of Developer, ZCMI or Penney,

as the case may Dbe.

B. Penney and ZCMI shall each be released from the per-

formance of their respective obligations to restore their premises

set forth in Section XIV or to operete their respective businesses

as set forth in the provisions of Sections XXIII and XXIV for and

during' any period of time in which Developer shall be in default

_of its covenants as set forth in Sections XIV and XXII hereof

. ) . l —78‘_ .
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" Penney shall pay, or cause to be paid, prior to dellnquency,

~and for and during any period of time in which no other department

store Party is operating its respective business as set forth in

the provisions of Sections XXIII, XXIV and XXXIV.

C. Developer shall be relieved of its oblioations pursuant

to sectlons XIV and XXII at any time and during such time as

both Penney and ZCMI shall be in default of their respective

‘obligations under Section XXIII.and XXIV.

XVII TAXES AND ASSESSMENTS
A. Except as herelnafter provxded Developer, ZCMI and

all taxes upon its Tract, and the buildings, 1mprovements and

personalty owned by such Party in the Shopping Centexr Site,

'provtded that if the taxes or any part thereof may be paid in

- installments, such Party may pay each such installments as

ané when the same become due and payable. Each Party, upon

" request of any other Party, shall exhibit to such other Party

for examination the receipts for ali.taxes required to be
pald by such Party, pursuant to the provisions-of this Sec-
tion XVII. As used herein the term "taxes" shell include all
general real estate.tanes and aseessments lev1ed ‘or assessed

against the Shopping Center Site; or any part thereof during.

the term of this REA, plus the amount of all other taxes and
. other governmental charges of any nature whatsoever levied

against the Shopping Center Site or any part thereof during

the term hereocf.

-79= .
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B.. In the event that the Tracts of Developer, ZCMI and
-'Penhey withih the Center.shali'not be seperately assessed to
such Party, then and in that event, taxes and assessments
shall be ptorated between the Parties as respects such Tracts,
or portions thereof as shall not be separately asseesedd on
the basis that taxes on 1and_shall‘be pro=-rated on a direct

square footage of iand and that taxes on buildings shall be

. pro-rated on the basis used bj'the respective asseseors in deter-
mining‘the assessments. (For the purposes of this paragraph B
only, in the event the Enclosed Mall is“not separately assessed,

" the area of the EnolOSed Mall shall be included within the term

~ Floor Area.)

C. Developer, Z¢ﬁI and Penney may contest,-protest,‘or
object to any texes, or any. part thereof, or an? portion of
any part.thereof, payeble by them, as in th;s.éection XVII
provided as to the Qalidity, aoplicability, or the amount
thereof prov1ded that every such contest shall be in good
faith and the respectlve counsel for Developer, ZCMI and
Penney shall furnish to any non-contesting Party requestlng
the same, a written opxnlon that the Developer Tract, .ZCMI Tract
or the Penney Tract, or any portlon or portions thereo;, as the
case may be, upon whxch the contested taxes have been levxed
is not in danger of being lost or forfeited by reason of such
conteet. Developer, ZCMI and Penney covenant that its res-
pective Tract shall not be lost or forfeited as a result of
eny,such contest by such covenantiﬁg Party.. Any costs or
expenses,'including attorneys' fees, which may.be incurred by"
reason of any suchvprotest shall be peid by the contesting Party,
except that the.conteeting Party shall not be required’to pay

attorneys’ fees of counsel for any other Party.

D6 v BH 008
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XVIII . CONDEMNATION

e~ A. An award for damages, wheﬁher the same shall be
obtained by‘agfeement pribé ﬁo or during the time of any
‘court acﬁion or by judgment,'yerdict or order, or after any
such court action resulting from a taking by exercise.of
rightlof'eminent domain of the Shopping Center Site or any

"_poftiqﬂ fhereof, or'resultiﬁg in a requisitioning théreby_
by military. or other public authority for any purpose arising
out of a temporary emergency or other temporary circumstances,
shall be distributed between the Parties to this REA in accor-
dance"with the terms and conditions of such agfeement, veraict‘
‘or_order; of other agreement (inéluding‘any lease); provided,
however, that any Party to this REA shall Bave the right to

R appegl any judgmént, ve:dicf of order‘to a court of last resort
with respect to its'respectiVe interest therein.

v

B. Any such award shall be paid promptly by the persons
receiving the same‘to'a bank or Trust Company approved by the
Parties, having an office in Salt Lake City, Utah, or Provo,

Utah, as escrow agent, to be distributed among the Parties in

1r b
L]

accordance with the pfoQisions of such agreement or judgment

" and this Secﬁion. Thé Parties recognize that:és bétween them,
_their respeétive intef;sts in any award as to a particular Tract
of land within the Center which is:subject to éondemnation
shéll‘be determined upon the 5asis of the fee ownership interest
of such Tract, but that.any part of the award which represents
severance damages arising from the creation of reciprocal ease-
ments or other rights Over the various Tracts_in the Center shall

_not be distributed in accordance with such fee ownership but’

shall be distributed'among the Parties as provided in this -

;:) " Section.

8/30/71
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.{// 1.. If the titlé to all or any éortion of any
improvementl and thé land thereunder, within the

. Center shall be éondemned, the total award therefor
shall be paid to the then party aning the land and
impfovement so taken who shall rebuild the_said
impréVement to be as complete an architectural unit
as possible,.subject to the requirements of Sec-
-tion XIV hereof, provided that éuch'a Party shall
be relieved of its such obligation so to rebuild
and»operate.if, notwithStAnding such rebuilding the

improvement would not be usable for its intended

purposes as provided herein.’ ‘

2. If title to any portion of the Common Area
 improvements, including the Enclosed Mall, shall be

condemned, the total award therefor shall be dis-

L

tributed by the escrow agent in the following order

(a)- To‘the party owning such imb?ovements
so.takén, any and all expe;g;s or dis=-
rburséments sucﬁ Party may ﬁgﬁe incurred’
'or'obligated itself for in éonnection
Qith such proceedings;
(b): To such Party (after ngeloper,.ZCMI
. and fenney shall have approved complete
plans and specifications fo? any substi--
ﬁuted improﬁementé and the contract or

- contracts for'such_substituted improve-

ments) in progress payments during the

- -82- -
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progress of the restoration of such improve-
ments, out .of the net proceeds in condemna-
tion so held to the extent such proceeds of
such award will pefmit as. follows: (1) at
the end of each month; or from time to time,
as may be agréed upon, there shall be paid,
,againét such éarty's architect_certif;cates, an
" amount which shall be that propoftion of the
award held in trust, which ‘ninety (90%) percent
of the payments to be made to the contractors
or'matgrialmen of such Party for work done,
materials supplied,and services rendered during
each month or other.period; bears to the total
" contract price; and (2) at the completion of
the -work, the balance-of such condemnation award
. monieé required to coﬁplete‘tﬁe payment of such
work shall be paid to such owner; provided that
at the time of each payment (A)'there are no
"liens against the property of such Party by
o _'_ ' " ©  reason of such work and that, with respect to
the time of payment of any balénce remaining to
be paid at the completion of such work the period
within_which a lien may be filed has expired or
that the other Parties hereto are satisfied by
. proof submitted by such Party that-all costs of
such work theretofore incurfed have been paid,

g
S (B)  such Party's architect shall certify

-83~-
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‘ﬁhat all workﬂso‘far done is proper and of
"////ji/{ . a quélit? and class comparable to the original
| work_requiféd by this REA and in accordance
_ with the plans and specifications, and (C)
'such Party shall fﬁrnish to'the other Party,
evidence aétisﬁéctory to each other Party that
.all previous advances have been devoteé to
’aefray the actual cost of such work up to the .
tamount of such cost, or that such cost has
actually been paid by such Parfy in the amount
" of all such previocus advances. In no evené
shall the escrow holder; in trust, as afore-
,~-~~*”fif" ", -said, of the fund to be applied to the cost
| -of‘such‘work, be liable for any amount in
ekcess.of the net proceeds of ;he award in
condemnation. Shoﬁld the cost of such work
exCéed the net proceeds of the award .in con-
demnation, such Party shall pay such additional

cost.,

In the event it is necessary to construct deck
parking structures to maintain required.
"paéking ratios, the Pafties.shall have the right i-
of approval as to the location énd architecture
of parking structures above grognd level for
sugh purposes and as to the amended Plot Plan
(Exhibit B) qu the_Shopping Center which
approval shall‘nof'be unreasonably withheld.
Jéhéuld (1) the cost of such work be léss than.
the.net award in condemmation sb held in trust,
or (ii) no substituted improvements be provided,

“"the award or the balance of said award shall be

apportioned between the Parties as their respec-

PHT e

tive interests may appear, it being the intent.

-84~
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that severance démages arising from tﬁe taking
of such regiprbcal easements and other rights
‘jéhall be the solé compensable interest arising
from the integration of the various Tracts into
the Center which shall accrue to Parties who

do not have any-other propertj interést in the
Tract so taken, except the interests created

by this REA.

D. Any issue which is not resolved by any judgment in the
condemnation proceeding or supplemental determination therein shall

be resolved among the Parties under the provisions of Section XXVI.

E. Anything herein to the contrary no;withstanding, if all
or a.substantial-portion of the Automobile Parking Area shall bé
taken by condemnation sblthat after such taking the parking ratio
in ;he Center shall befrgduced to less than seventy (70%) percent
of the parking ratios provided fof in Section IX A, then any of
the Parties hereto shall have the right to terminate their res-
pective obligations to restore, opérate, repair and maintain, as
‘provided for in this REA, by notice given to each of the other
Parties.within ninety (90) days after such taking. The termina-
tion of tbe‘respective‘obligétions as herein proyided shall take
effect automatically sixty (60) days following the giving of such/’

notice.

86D M BP0
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XIX CORRECTION OF SITE DESCRIPTIONS

Iﬁ is recogni;ed that by reason of construétion errors,
the Deyeloper Improvements,-thé ZCMI Store and the Penney
Store may not be precisely constructed within their respéctive
Si;es as shown on Exhibit B. Developer,VZCMI and Penney
Severaily agreé to obtaih, and deliQer to each other, at its
respective cost. and expense, aﬁ "as-built" éurvey of the res-
pective Tract and Store or ﬁhe Developer Imbrovements thereon,
as the cése may bé'apﬁropriaté, as sobn as reasonably possible
after the completion of the coﬁstruction thereof. In the
event such survey shall disclose that the Store of the Party
making such survey, or the Developer Improvements, as the case
may be appropriate} has not beeﬂ-precisely construcﬁed within
its respective Site; then promptly the Parties hereto-shall
each join in the execuinn of an‘agreement, in recordable form,
amgnding Exhibit B.to'this REAlto reflect the "as-built" c&nf

ditions, so as to revise the area designated for such Store

~ Site to coincide with the as+built perimeter of the buildings

and improveménts constructéd by the:owner of such Store or
imprbvements. Nothing herein contained shall be deemed to
relieve or excuse anyﬁPafty to this REA from exercising all due
diligence to constfuctiits buildings and improvements within
.its respective Site as shown on Exhibit B. Upon request, each
burdehed Party agrees'to grant to the benefited Party an ease-
ment over that portion'of its Tract as is required to permit any

("%

such encroachment. Upon completion of construction of the utility

' facilities identified in Sections II D, E and F, the Parties

hereto shall join in the execution of an agreement, in recordable
form, appropriately identifying the type and location of each res-

pective utility facility referred to in said Sections II d, E

~-86-
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XX SIGNS

A. Attacﬁed hereto, énd marked Exhibit D, are criteria
: \
for all signs to be erected within the shopping Center Site,
and n§,signs shall be erected in the Shopping Center Site which
do not conform in al;'respects to said criteria. It is understood
said,c;iteria are not applicable to the stahdarq building fiat-

lettered identification signs of ZCMI and Penney and of the

Future (thirdDepartment Store Occupant.

B. If any non-department Store Occupant shall request a

sign not completely in accordance with the criteria, such sign

shall not be erected without the written consent of Developer,

ZCMI and Penney. Any change made to any igitially completed
sign-which causes ﬁhe same to violate the sign criﬁe;ia is
hereby prohibited, and éﬁy ;ﬁch change sign shall be considered
as a new installation aﬁd deviation from the cfiteria which
shall-siﬁilarly require the approval of Developer, ZéMI énd

Penney.
XXT RULES AND REGULATIONS

Penney énd ZCMI each agree to observe and comply with,
and shall.cause their respecti&e Permittees to observe and
comply with, and Developer shall cause its Permittees to observe
aﬁd comply with, such rules and regulations related to the Center
as may be adopted by the mutual agreement of the Parties hereto

from time to time.’

- -87-
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XXII COVENANTS OF DEVELOPER

A. Developer covenants and agrees that subject to the
provisions of Sections XIV and XvVI of this REA, and subject

to the other provisions of this Section, it will continuously

' manage and operate, or cause to be managed and operated, the

" Enclosed Mall and the Develoéer Mall stores, and the Developer

Non-Mall stores, if any, in the following manner:

)

:l'. As a complex. of retail stores and commercial
enterpriées which‘is a part of‘a first class regional
-shopping centerpdevelopment with Enclosed Mall and

‘other related common area facilities, and for no
other uses Or purposes.

‘2. Use its"best efforts to:

- (a) Have the Floor Aréa occupied in its
entiréty;
(b} Have at all times a proper mi#ture
--and balance of Occupants; and
(c) Reguire Occupants to remain: open for
business at least those hours as
' eithef Penney or ZCMI are opénlfo;
business §n their respective Tracts,
subjéct to go&ernmental regulations,
labor union contracts, énd such réasoﬁ-
able interruptiéns as may be incident

to the conduct of such businesses, and

~
o

subject to excuses for non-performance
described in Section XVI; provided,
however, nothing herein contained shall

_reguire any occupant to be open on Sﬁnﬁay.

3. Maintain a qualiﬁy of management and operation
not less than that generally adhered to in other similar
‘regional shopping centers in coﬁparable geographical areas
" of the Western United States whefe'the Occu?ant of Penney

“and/or ZCMI Tracts from time to time are located.

: -88-
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4. Under the name of University Mall shopping Center

and under no other name, without the prior approval of

Penney, and 2CMI. s© long as Penney is the occupant of the

-

:Penney Tract o ZCMI is the Occupant of the 7CMI Tract,

respectlvely, which approval shall be granted oOr withheld

" in the sole and absolute judgment of Penney ©OI ZCMI, res-

pectively.

5. So as to have Floor Area not less than one'hundred

seventy—five'thousand (175,000) square feet‘within the Mall

' stores initially opened for pbusiness at the earlier of the

" date Penney or ZCMI opens for business, and thereafter, not

less than one hundredveeventy-five thousand (175,000) square

feet of Floor Area within the Mall stores, exclusive of the

‘Floor Area within the Future (third) Department Store.

6. 8o as to have the Floor Area of the Future (third)

Department Store, if bullt to be operated for not less than

the period set forth in and in accordance with the provisions

of section XXXIV hereof.

7. To cause the Enclosed Mall and the Occupants of at

least one. hundred seventy-five thousand fl?S,OOO) square

feet of Floor Area of the Mall Stores, to'tne extent herein

provided, to opéen for business-as soon as reasonably practi-

cable after the completlon of the construction of the Enclosed

~
~

Mall and the Mall Stores and concurrently with the opening for

- pusiness of ZCMI or Penney.

B. IExcept as -provided in Paragraph ¢ of this Section XXII,

Developer covenants and agrees-that,'until completion of construc-

- tion of all Common Area on the Developer Tract required to be

constructed under section VI, and\untll at least one hundred seventy

flve thousand (195,000) aquare feet of Floor Area (exclusive

of the Future (third) Department Store)

-89~
g /30/71

have been constructed and

20S I THATH



ele;

oéened for businesé with the public on the Developer Tract, it wili
not sélL,:assign,'convey or transfer all or any part of its fee
ownership in Developer Tract except as to a portion thereof for

the possible Future (third) Department Store on Developer's Tract,
without first notifying and offering same to Penneyvand.ZCMI,

collectivély'and/or singly} on the same purchase price and other

‘terms as it has been:offered or upon which it is offering for

sale in a bona fide transaction. Said right and 6§tion shall be
exercisablé-withinlsixty (60) days after the giving of notice
thereof and shall be for an acquisitioh of title free and clear
of all lieng, claims énd encumbrances, except those to which this
REA 1is squect.and those requiredhor permitted to be placed .

thereon in furtherance of the obligation of the Parties under

" this REA, but shall be subject to this REA; provided, however,
‘that this provision shéll not prohibit a mortgage, deed of trust

" or sale and leaseback ' transaction, the proceeds of which are

applied to.the payment, or to réimburse Developer for the payment,
of césts incurred in constructing buildings or improvements on
the Developer Tract. Thereafter, if such option is not exercised,
Developer may seli, assign, coﬁvey §f transfer its fee interest

in the Developer Tract on such terms free of such right of first

refusal, subject to the provisiéns of this REA and, upon a con-

. veyance to a Qrantee which assumes in writing all of Developer's
obligafions under this REA, the grantor shall be discharged from
"all such obligations. In the event such transaction is not con-

. summated, each succeeding offer of purchase or sale of Developer's:

Tract made prior to the perfo;mancé‘of the conditions set forth
in'thé'first sentence of this paragraph B shall be subject to

such right of first refusal. Such right of refusal shall terminate
upon éo@pletion of performance of the conditions set forth in the

first sentence of this paragraph.B.

‘ 90~
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. are operating under in the State of Utah. Notwithstanding the

Noéwithstanding the forégoing, Developer may sell, assign,
convey or transfer its fee in;ere;t in aléortion of the Developer's
Tract! to a Future (third) Deéartment Store free of such right of
first fefusal, subject to the provisions of this REA, provided
that such Future'(third).Department Store Pafty assumes in writing
in a recqrdable.instrument all of Déveloper's obligations under
this REA which are applicable to and- binding upon the owner of

such portion of Developer's Tract as a Party hereunder. __

XXIII PENNEY COVENANTS

A. Penney covenants and agrees, subject to the provisions
of Sections XIV, XVI; XVIII, XXII A,'and XXIV A, and subject to .

the other provisions of this Section, as soon as reasonably

-practicable after the éompletion of construction of its Store

pursuant to Section VII of this REA, but, subject as aforesaid,

. within one hundred fifty (150) days after completion thereof,

 that it will cause to be opehed‘in its Store building (excluding

-

. the Eenﬁey TBA) a department store and related facilities of not

'less than one hundred forty. thousand (140,000) square feet of

Floor Area, under the trade name "Penneys" or other such name as
a majority:of‘the retail department stores of J. C. Penney Company,

Inc. of.one hundred forty thousand (140,000) square,feetior more

-91-
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Aforegoing, it'is expresély undersﬁood Penney shall not be
required to cause its Store fo be opened for business prior

to one hundred.twentf (l?d) days after the comﬁletion of itsg

said Sfore, or duriné the périod frém November 1 of any year

to February 1 of the néxt succeeding vyear, or,durihg £he period.
from May 1 to Augpst.l of any year, or during the thirty-day
~§eriod immediately preceding. Easter Sunday. Notwithstanding,
anything to.the contréry contained in tﬁe preceding sentence,
- the covenant to operate of Penney céntained'in‘this éegtion

shall be suspended at the e;ection of'Penney, which suspension
'ghall be effective only during thg time Developer shall sub-
stantially fail t§ perform its covenants set forth in- Section
XXII A (all of such Section being subject to Sections XIV and
XVI) after Penney shall Have given.Developer.thirty days'

notice of its default thereunder (and in tﬁe event of such

notice Developer shall have commenced curing such default and
diligently prosecﬁtes:such curing, then during such beriod

there shall be deemed fo be no default) and during such time

as ﬁeveloper continues to be-in default after such notice; pro-
vided. however, nothing contained 'in the forégoing provisions

of this sentence shall in any manner be construed as diminishing
or be deemed to constitute a waiver of any other rights of

Penney resulting from the failure of Developer to perform its
covenapts set.forth in section XXII hereof. The hours of business
for sﬁch ret;il facility shall be such reasonable hours as Penney
in its sole and absclute discretion may determine. The term
';department store", as used in this Section XXIII shall mean a
retai;'facility occupyilng substantially all of the Store building
in which the same is located, and following the merchandising

practices generally similar to merchandising practices of Penney

| '-92- P{G
R:9/16/71 ’ ﬁ
o o

g &



: . . _
. .

" from time to time, giving cpnsideration to the varying merchandising
:requiréments of particuiar areas., Penney agréés that having
j;”caused the retail facility to.bé opénedvfor busineés,-so long
. as_at‘léﬁst_bne‘hundied éevéntyffive thousénd (i?S,OOO) square:
_feet of Floor Area in the Mall Stores are being operated in
combliance with éeCtion-XXIi, it will thereafter cause said-
business to be operated for a period of ten (1l0) years as a..
J;'¢.‘Penney retail départment store, for the next ten (10)'years:
______ as a'retaillfaéilitf to be operated -in substantislly all its main
store bulldlng and for the next ten (10) years to cause sub-

stantlally all of the’ flrst floor of xts main store to be used

for retail purposes.

oo - 'm " ‘B. Noththstandlng anything to the contrary herein con- -

talned Penney may:

(1) " lease portions of the Penney Main Store Building
. or license departments thereof or grant concessions
"L to other part;es, and

- {2) lease or sell the Penney Site to any subsidiary ‘
corporation of Penney or to any corporation which may ,°
succeed to Penney's business in the State in which the
Penney Site is situated or to any corporation which may,
as the result of reorganization, merger, consolidation

e e or sale of stock or assets, succeed to such business,
it .o % and -in either such case, Penney shall be released from
-1+ all further obligations under this Agreement if such

. lease or sale .is to a corporation which acquires all
©' '  or substantially all of the assets of Penney and which,’
. .: by written instrument in recordable form, expressly
. assumes all of Penney's obligations hereunder.

PR

. A3) mortgage its Site and/or sell and leaseback or
R . .- lease and subleaseback its Site and in connection with
';3,1"1: T any such transaction'assign its interest in this Agree=
R * . ment. If any such mortgage is foreclosed or a deed
- delivered in lieu of foreclosure, or if Penney,
having entered into a sale and leaseback or a lease
and subleaseback transaction involving its Site, shall
be deprived of possession of such Site by reason of
" its failure to comply with the terms of such leaseback’
or subleaseback, anyone who has acquired, or shall
thereafter acquire, title to such Site or a leasehold
o o .+ ‘estate therein shall hold the same free of any require-
fé;7“_"“'”7fwfh',ment that a J. ¢.Penney retail department store, retail
: ' __facility and/or retail facilities be operated on such Site
. . '« The provisions of this subsection (3) shall not relieve
<EE%;1’/ -"" . 7. Penney of any liability or other responsibility on
. account of its default thereunder,aexcept specific
: performance. : , .

g0G W HH T vo0d
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XXIV ZCMI COVENANTS
| A, ZCMI covenants.and agreés,-subject to the provisions
of Sections XIV, XVI, XVIII, XXII A, and XXIII A, and subject |
-to the other.provisioné of this Section as soon as reaéonably
practicablé after the completion of construction of its Sﬁore,
pu:l:"suant to'lSection VII of this REA, but, subjecﬁ as aforesaid,
within one hundred fifty (150) days after completion thereof,
| that it will open in its Storezbuilding a department store and
related facilities of not lésﬁ‘than one hundred fifty thousand

(150,000) square feet of Floor Areé,.under the trade name ZCMI.

Kl

&
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Notwithstanding the foregoing, it is expressly understood ZCMI
shall not be required to open its Store for business prior to.
one hundred twenty (120) days after completion of its said Store, .

or during the period from November 1 of any year to February 1 of

~ the next succeeding year, or during the thirty-day period

immediately preceding Easter Sunday. Notwithstanding anything

_ to the contrary contained in the preceding sentence, the cove-

nant to operate of ZCMI contained in this Section shall be sus-

.pended at the election of ZCMI, which suspension shall be

e
ST : .
effective only during the time Developer shall substantially

[

fail to perform/its covenants set forth in Section XXXX A hereof,

' (all of such Sections being subject to Sections XIV and XVI} after

ZCMI shall have given Developer thirty days' notice of its default
thereunder (and in the everit of such notice Developer shall have
commenced curing such default and diligently prosecutes such

curino, then during such period there shall be deemed to be

. no default); and during. such time as Developer. continues to be

| - in default after such notice; provided, however, nothing con-

- tained in the foregoing provisions,of this sentence shall in

any manner be construed as diminishing or be deemed to constitute

~a waiver of any other’ rlghts of ZCMI resultlng from the failure .

‘ of Developer to perform 1ts covenants set forth in Section XXII

hereof The hours of busxness for such retall facility shall be

such reasonable hours as ZCMI in its sole and absolute discretion

may determlne. The term "department store" as used in this

r

Section XXII shall mean a retall faczlxty occupylng substantlally

all of the Store bulldlng in which the same is located and follow-

i
i

lng the merchan6151ng practlces generally 51m11ar to merchandxs;ng

practices of ZCMI from tlme to tlme, glVlng consxderatlon to the

varying merchandisxng-requ;rements of partlcular areas.

I -95-
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ZCMI agrees that having opened: its retail facility'for business,

as at least one hundred_seventy-five thousand (175,000)

' square. feet of Floor Area in the Mall Stores are being operated

in compliance with Section XXII,

-businees for a period of ten'(IO)-years as a ZCMI retail depart-

L

it will thereafter operate said

'meent store, for the next ten (10) years as a retail facility ;o :

be operated in substant;ally all 1ts maln store building ‘and’ for

'the next ten (l0) years to cause substantlally all of the first

floor of its main store to be used for retail purposes.

B.

tainea,

' Notwithstanding anything to the contrary herein con-

ZCMI may:

(L) lease portions of the ZCMI Main Store Building or

license departments thereof or grant concessions to

other parties, and

(2) lease or sell the ZCMI Site to any subsidiary

corporation of ZCMI or to any corporation which may

succeed to ZCMI's business in the State in which the

"ZCMI Site is situated or to any corporation which may,
. as the result of reorganization, merger, consolicdation

or sale of stock or assets, succeed to such business, -
and in either such case, 2ZCMI shall -be released from
all further obllgatlons under this Agreement if such
lease or sale is to a corporation which acquires all
or substantially all of the assets of 2CMI and which,

. by written instrument in recordable form, expressly

e
it

&=

a3

R:9/27/71

assumes all of 2ZCMI's obligations hereunder.

(3) mortgage its Site and/or sell and leaseback or
lease and subleaseback its Site and in connection with
any such transaction assign its interest in this Agree-
ment. If any such mortgage is foreclosed or a deed
delivered in lieu of foreclosure, or if 2zZCMI, having
entered into a sale and leaseback or a lease and sub-
leaseback transaction involving its Site, shall be de-
prived of possession of such Site by reason of its
failure to comply with the terms of such leaseback or
subleaseback, anyone who have acquired, or shall there-
after acquire, title to such Site or a leasehold estate
therein shall hold the same .free of any requirement
that a 2ZCMI retail department store, retail facility

. and/or retail facilities be operated on such Site.

The provisions of this subsection (3} shall not re-
lieve 2CMI of any liability or other re8ponsibility
on account of its default thereunder, except specific
performance.‘- : .
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XXV MUTUAL COVENANTS

A. Except as provided in Paragraph C of Section XXIII
and XXIV hereof, each and all of the-provisions of this REA
on Developer's, ZCMI'S,'and Penney's respective parﬁ to be

performed (whether affirmative or negative in nature) are

intended to and shall bind eacﬂ and every:person, firm, associ-

‘ation or corporation which at the time in question is a Party

hereto as a result of its ownership of an interest in the
Developer Tract, ZCMI Tract and Penney Tract, respectively,

and shall inure to the benefit of each and all of the respec-

13

B. Each and all of the covenants of Developer, ZCMI and

_Penney, respectively, herein not to use, or permit the use of,

L

' any part of their respective Tracts contrary to the provisions

L S L

of this REA are intended to, and shall bind each and every

person having any fee, leasehold or other interest in any part

of the Developer Tract, ZCMI Tract or the Penney Tract, as the

case may be, at any time and from time to time, derived through
Il . .

any person, firm, association or corporation, now or hereafter

comprised within each of the terms Developer, ZCMI and Penney,

~respectively, to the extent that such part of the Developer
. L ; ) ) ’ B

s : :
Tract, ZCMI Tract or Penney Tract, as the case may be, is

-

- affected or.bound by thé covenant in question, or thap such
covenant is to be performed theréonyland shall inure to the

. benefit of theiother Rarties;\‘

01'9'39."3 Rz AN xooe‘.
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C. With respect to the various covenants (whether
affirmative or negative) on the part of Developer, ZCMI and

"Penney, respectively, contained in this REA, which affect,

- _
or bind or "are to be performed on portions of the Developer,

'ZCMI or  Penney Tract, as the case may be, the Tracts.
"benefited by such cdvénant shall, during the term of this
ﬁEA, be the dominant estate and the otﬁer Tracts, or if the
particulér covenant affects, binds, or is to be performed §n,
less than the whole of such other Tracts, then with respect
to the particular covenant, such portion thereof as is
'éffected by, or bound by the particularrcovénant, or on which
-:‘the particular covenant is to be performed shall, during the
. term of this REA, be the servient estate. Each.and all of
such covenants are impoéed upon each portion ¢f such Tract as
:TF“a"mutuai equitableﬂservituQe in‘favor'of_‘all other porfions
of such Tracﬁ'and any;pbftion'the;ebf. C
XXVI ARBITRATION
A. -The provisions of this section shall.govern the
dete;ﬁination of all disputes arising under Sections IV, V, VI
or the.recomputation érovisions of Section XIII of this REA and
arising under such othgr Sections of this REA yhich, by their
-spe&ific provisions, ére.tb.be resolved by arﬁitration, and
shall”also éévern all éisputes arising from the failure or’
-. ;refusal of tﬁe.Prﬁjecﬁ Architect to approve matters submitted to

him by any of the Parties pursuant to the provisions of this REA.

B. 1In the:eVént that any Party notifies'the Project Archi-
tect in the case of any plan.or proppsal prepared by or requir-'
ing the épproval of the.Proﬁect Architect, or the Party |
making,tﬁe'proposall(if approyal of such proposal by.the Project'
Architect is not required), of its'objection in wfiting .

L _7'. thereto within the period of time from the date of submission

(>
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specifically provided hereunder, then upon written objection
being given to all Pafties to any plen or proposal submitted

in cases where approval of the Pro;ect Archltect is requlred
the Project Archltect on his own motion or at the request of
.any Party shall, and in all cases where Project Architect's
approval is not required.the Parﬁy making the proposal may,

| by written notice call a meeting to. be held_within.ten (10)
..days.from.euch date to be attended by all parties, and if
necessary by‘fhe Project Architect;Ato resolve and detefmine
such matter. The Project Arehitect shall not vote. A unani-
mous decision of the Parties in attendance ehall be required.
In the event such meeting is not called or held within such
period or if the matter is not thﬁs finally determined, any
'Pafty shall have the righf‘upon writﬁen notice to each of the

- other Parties to have the matter determined by one (1) arbitra-
" tor selected in accordance with and-geverned by the rules of the
American Arbitration #ssociation. When approval of the Project
Architect is re&uired; the arbitrator shall.be a member of an

" architectural engineering firm experienced in and having an

established reputation in the development of enclosed mall

regional shopping centers, and in all cases where Project Archi-

tect's approval is not involved, the arbitrator shall be a
recognized expert e#perienced ie the operation of enclosed mall
regional shopping 'centers. Sucﬁ arbitrator,_and-if necessary
the Pfoject Architect,'shall meet within ten (10) days after
eelection is completed to study and consider the plane'or pre-
poeals(and objections thereto. The decision of said arbitretor
shall ee final. ﬁach Party shall bear its own expenses, excepe
those relating to the services of a Progect Architect or the _
arbltrator.‘ Such expense shall be lelded and borne equally

. -

among the Parties..
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XXVII ATTORNEY'S FEES

In the event that at any time during the term of this
ﬁEA any Pérty Qr Parties hereto shall institute any action or
_pﬁoceeding agéinst ﬁhe other or others relating to the provisions
of this REA, or any default thereunder, tﬁen, and in that event,
the unéuccessful Party or Parties in such action or proceeding
agree to reimburse the successful Party or Parties theréin fof
the féasonable'expensés‘of attorney's. fees and disburéements

incurred therein by the successful Party oxr Parties.

XKXVIII NOTICES
A. Any notice, démana, request, consent, approval, désig-
‘nation of other communication which any.Party_hereto is required
or desires to givé or make or communicate to any other Party
' Shall be in wriﬁing and shall be givén or ﬁade, or communicated
. . L
by United States registered or certified mail, addreésed, in the
case of beveioper to:. '
UNIVERSITY MALL, INC. o T .
353 East 2nd South
salt Lake City, Utah 84111
and addressed in the case of Penney to:
- 3 J. C. PENNEY PROPERTIES, INC.
" ¢/o J. C. PENNEY COMPANY, INC.

. 1301 Avernue of the Americas
New York, New York 10019

Attention: Reél Estate Department
"~ with cépy_to:
| J. C. PENNEY COMPANY, INC.

University Mall Shopping Center
Orem, Utah

and addressed in the case of ZCMI to:

ZIONS COOPERATIVE MERCANTILE INSTITUTION

15 South Main Street §
‘Salt Lake City, Utah 84111 il
L . . 0
oY
N
=
=2
TN . P o
Q;;I;éf' - with copy to: ES
<E§§Lf’ - ZIONS COOPERATIVE MERCANTILE INSTITUTION
- University Mall Shopping Center
Oxem, Utah
-100-

2 OR:9/15/71



e & o o

subject to the right of any Party to designate a different

address by notice similarly given. Any notice, demand, request;:

. consent, approval, designation or other communication so sent

. shall be deemed to have been given, made or communicated, as the’

case may be, on the date the same was deposited in the United

States mail as registered or certified métten‘with postage
therebn fully prepaid and such notice must also comply with the
requirements of XXVIII hereof. - |

| B. The trustee under any first deed of trust or any
first'morﬁgageeror the lessee under any sale and leaseback shall
be entitled to receive notice of any default by any Party, pro-
vided that such Person shall have recorded in Utah County a

notice in the form herein contained and shall have delivered a

copy of such notice to each Party. The form of such notice shall

be as follows:

The undersigned, whose address is
does hereby certify that it has an interest in the

. tract of land described on Exhibit A attached hereto
and made a part hereof and being the Tract of _(Party)
and is the (Trustee of Mortgagee holding the security

" interest in said Tract or the lesse under any sale .
and leaseback). In the event that any notice shall
be given of the default of the Party upon whose Tract
this lien applies, a copy thereof shall be delivered
by certified or registered mail, postage prepaid to
the undersigned, and such trustee, mortgage or lessor
shall have all rights of such Party to cure such default.
Failure to deliver a copy of such notice to the under-
signed shall in no way affect the validity of the notice
of default as it respects such Party, but shall make
the same invalid as it respects the interest of the
undersigned and its lien upon said property.

Giving of any notice of default or the failure to deliver a
copy to any such Person shall in no event create any liability
on the part of the Party so declaring a default.

XXIX AMENDMENT

The Parties hereto agree that the provisions of this

REA may be modified or amended, in whole or in part, only with

the consent of all of the Parties hereto, by declaration in

Co-101-
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writing, cxccuted and acknowledged by all of said Parties,
duly recorded in the Office of the Recorder of the Connty'of
Utah State of Utah but "this REA may not otherwise be moeefied
or amended in whole or in part It is expressly understood
and agreed that no modlflcatlon or amendment in whole or in
‘part, shall requlre any consent or approval on the part of

any tenant or lessee of any Party to this REA.

hXX TERMINATION OF REA
Except as provided in Section XVIII hereof thls REA
shall remain in ﬁull force and effect until forty-five (45)

years from the date of this REA, and so leng thereafter-as

.at least one‘of.Penney, ZCMI or the Future (third) Department

Store is . operating a department sto:e of at least one hundred
twenty thousand (120,000) square feet of Floor Area; provided,

however, that this REA shall in all events terminate not later

i

XXI LIENS
Wherever under the terms of this REA any Party is per-
mitted to perform any work upon the Tract of another Party, it

is expressly understood and agreed that such Party will not

- permit any mechanics' or materlalmen s, or other similar liens

to stand against the Tract upon Wthh such labor or material

has been furnished in connection with any such work performed

- by any such Party. © Such Party may contest the validity of any-

such lien,/but upon final determination of the validity and
. / - -, .

. the awénnt the;eof, such Party shall immediately pay any

judgment.fendered with all proper costs and charges. The
Party upon whose Tract such work is performed may reguire a
surety bond in-its favor assuring .payment by such eontesting

Party, in which event such bond ehall be furnished within

'thirty days subsequent to the request, or the amount of such

lien shall be paid in full within such period.

-103-
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XXXITI TBA's

A.  Nothing herein contained shall be construed to require
Penney to construct its TBA. If Penney shall elect to construct
its TBA, it shall not be required to carry on therein the busi-
:nesg referred to in Section‘IX of this REA. Any business
carriei/én’i;’its TBA by éenney sﬁall, névertheless, be carried
on as a department of its Store and under its trade name pur-
suant to Section XXIII, but only 50 long as Penney is obllgated
to operate its Store under Section XXIII. If Penney shall not
construcﬁ.its TBA or if having cons£ructed the same it shail

raze such improvements, it shall, at its expense, pave and

stripe its respective TBA Site for parking purposes. In the

‘event;its TBA shall be vacant, Pennéy shall nevertheless main-

- tain the same in accordance with the provisions of Section XXIII.

B. -Nothing herein contained shall be construed to require

ZCMI to construct its TBA. If ZCMI shall elect to construct

.its TBA,.it shall not be required to carry on therein the busi-
‘ness referred to in Section IX of'tﬁis REA. Any business carried
‘on in its TBA by ZCMIIshail, hevertheless,lbe carried on as a
departﬁenﬁ of its Store and undexr its trade name pursuant to

Section XXIV, but only so long as ZCMI is obligated to operate

' its Store under Section XXIV. If ZCMI shall not construct its

@f
@/

TBA or if having constructed the same it shall raze such improve-

ments, it shall, at its ekpense; pave and stripe its respective

. TBA Site for parking purposes. In the event its TBA shall be

.vacant, ZCMI shall nevertheless maintain the same in accordance

with the provisions of Section.XXIV.

=103~
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XXXI1XI DEDICATION

Developer, Penney and'éCMf shall each join in the

. execution of such instruments as may be required Ln order to
effectuate street and road constructlon and widenings or the
1nstallatlon of public utilities by mun1c1pallt1es cr private
utilities and shall each join in the grant of dedications or
~easements for such purposes under and across portions of their
respective Tracts of their adjacent'preperty'to the Shopping
Center Site, al; as and to the extent heceésary to carry out _

the intent and. purposes of this REA.
¥XXXIV FUTURE EXPANSION OF FLOOR AREA

‘A. Penney shall have the right to expand its TBA Store,
horizontally, by the addition thereto of additional Floor Area
" in the area shown theréfor and designated "Penney TBA Expansion”
on Exhibit B. Penney's right to expand its Store shall be sub-
'jeet to the limitations'provided in Section VII B & C and Sections

I3

IX, X and XIV. ' _ - 3

B. Developer sﬁall have the right to construct or cause
to be constructed space for a'thure (third) Department Store,
Future Store and Future Enclosed Mall in the areas shown therefor
and so designated on Exhlblt B.. Both the censtruction of ‘
such expansion Floor Area and of requlred addltlonal Automoblle.
Parking Areas shall be subject to the limitation prov1ded 1n
Section V D and to the'requlrements of Section IX, Section X
and Section XIV of this REA to the fullest extent the same

are applicable thereto.

The constructlon of sald Future (third) Department

o Store(/hall be subject to. the followzng.

o
v
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more than t@;ee (3)

C. 2CMI shall have the right to expand its TBA building

o @ ©

(B)

The Occupant of such Future (third)

Department Store shall undertake by

written agreement in recordable form

to operate a department store in its

department store building, a retail

_ store in its Store building and to use

its Store building for retail purposes

for any then remaining time during each

.of the three ten year periods during

which Penney and ZCMI under Sections

XXIII and XXIV, respectively, are re-

'quired to so operate under (i) their

respective names, (ii) operated retail

- facility or, (iii) use their store
‘building for retail purposes and to

be dtherwise bound by ané subject and

subordinate to this REA; and

Deveioper agrees that it shall not

construct the future mall stores to -

' the North of Penney's Store building,

except in compliance with Section V D.

Any.such agreement by a Future (third)

" Department Store Occupant to purchase

a portion of Developer's Tract shall

contain an aésumption by such Occupant

' of ‘the obligations of Developer under

this REA as. to the portion of Developer
Tract constituting the premises demised

+0 such Occupant undexr such agreement.

and main store building within the areas designated "ZCMI

EXPANSION" on Exhibit B hereto by an addition containing not

-

w

c T . . . )
the limitations provided in Section VIII B, Section iX,

Section X and Section XIV}

~-105-
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D. The Parties hereto do.not undertake that there shall be

any such future expansions in the areas so designated on Exhibkit B,
and until such future expansions are. constructed, the areas so
desighated on Exhibit B shall‘be'improved ae and ased for Common

' Areae and shall be operated and maintained as part of the Common
hreas pursuant to Section XI of this REA., Said areas sovlong as
they are improved as_Comﬁon Areas shall be included in any deter-
mination of the Automobile Parking Areas required pursuant to the

proyisione of Paragraph A of Section IX of this REA.

xxxv PHASE 2 TRACT AND FUTURE SC-1 TRACT.
A;//Developer may, by servxng written notice of 1ts intention
so to do, elect £0 remove all or any part of its Phase 2 Tract and/or
Future sc-1 Tract from the Shopping Center as a. part of the Developer
: Tract and the prov1smons of this REA, except as hereinafter provicded,
.but the right to remove.Phase 2 Tract shall not have appllcatlon so
as to. release any oortAOﬁ of Phase 2 Tract required to satisiy the |
Automoblle Parklng Area requirements of Paragraph A of Section IX
. of this REA for the Floor Area constructed in Developer s Phase I
~Tract. Upon electlon by Developer to remove any portion of Developer's
Phase 2 Tract and/or Future SC-1 Tract from the Shopplng Center, the
._w»-portlon to be so removed shall be released from all the. easements,
covenants andorestrictions to which the Developer Tract is subject
“under the provisions.of this REA, except as hereinafter provided,
and the remainder of the Shopping Center Site (Phaee T and so much
of Phase 2 and/or Future 8sCc-1 as is not removed) shall be released

from-all rlghts of the owner of Phase 2 Tract and/or Future sC=-1

Tract so removed granted under the provisions of this REA.

6T W PP T 008
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ZCMI and Penney agree at DéveloPer's request to execute,-acknowledge
and éeiiver together with Developer and to record such instrument
or instruments as Developer may reasonably request to evidence the -
release of any.part of sﬁch_Phase 2 Tract and/bf_Future sc-1 Tract’
whichuDeveloper.has elected to remove from the Shopping Center and
.from such eaéemenfs, covenants,and FestricEion# pufsuant to this
Paragraph A.

B. In the evenﬁ Developer or its successor elects to remove
all or any portion of Phase 2 Tract and/or Future SC-1 Tract, as
'aforesaid, ZCMI or Penney shall have the right to require Developer
build and maintain a éix—foot bParrier satisfactory to Penney and
ZCMI dividing Phase I from the Pha;e 2 Tract so removed sO as
thereafter to'permanently prevent access between said Trac£s.
_Develpper agrees with Penney and ZCMI that there shall be no con-
struction of any nature wﬁatsoever upon either Phase 2 Tract or
.Future sCc-1 Tracf unless'DeveloPer submits an agreément in form
_sétisfactory to Pénney and ZCMI fully executed in proper form for
fecording.and providing that the p&rtion of said Phase 2 and/or
Future SC-1 Tracts shall becoﬁe a part of the Developer Tract and

subject to all of the terms, covenants, provisions and c¢onditions

Q2C 1w PP 008
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c.- The_éroﬁisions of said instrument or instruments of
release shall constitute covenants running with the land or
equitable servitudes aé betweén the portion of Phase II Tract
so removed as the servient tenement, and the Shopping Center

_site, as the dominant tenement, in accordance with the follow-
ing:

"(a) Each and all of the p;ovisions hereof on
Developer's and ZCMI's and Penney's respec-
tive part to be performed (whether affirm-
ative or negative in nature) arei intended to
and Shall bind each and evefy person, firm,
associatidn or corporation comprised within
the term Developer, ZCMI and Penney, res-

" pectively, at any time and from time to time,

. and shall inure to the benefit of each and

all of the fespective parties.

(bi"Each and all of the covenants of Develober
herein not to use, or pefmif the use of, any -
part of. the Phase II Tract contrary to the |
provisions hereof are intended to, and shall
bind each and every personlhaving any fee,

"leasehold or other interest in any part of the
Phase.II Tract, at any time and from time to
tihe, deri&ed‘through any person, firm, associ-
ation or éorporation,.now or hereafter

T S comprised within the term "Developer", to the

-'extent.thét such part of the Phase II Tract is
affected or bound by the covenant in.question,
or thqt such covenant is to be pexrformed

thereon, and shall inure to the benefit of the

../j"'\ .
‘ {f§§' _ , . .
E;;{j - other parties hereto..

~-108-
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v(c) With respect to the various coveﬁants {whether
.affirmafive or negative) on the'part of
Developer, contained herein, which affect, or
'bind, or are to be performed on portions of the
"Phase II Tract the shﬁpping Center Site (the
property benéfited by such covenant)- shall, dur-
iné the term hereof, be the dominant estate and
the PhaselII Tract, or if the particular cove-
T ,'. D nént affects, bindsj‘or is to be performe& on,

. less thah‘the whole of the Phase II Tract, then
with respect to the particular covenant, such
portion of fhe Phase II Tract as is affected by
or bound by the particular covenant, or on which
the particular covenant is to be performed shall,
during the term hereof, be the éervient estate.
Each and all such covenants are imposed upon

. each portion‘éf the Phase II Tract‘as a mutual
equitable servitude in favor of the Shopping

" Center Site and any pbrtion thereof."

D. Upﬁn date of termination of the REA, the provisions of
the instrument or instruments of release shall terminate and upon
terhination,'all agregments'and covenants setlforth therein shall
ceaée to be of any further forée or éffect. Upon termination, the
parties'thére;o shall execute instruments, in recordable form,
setting forth that all restrictions, servitudes, covenants running

.with the land., and easements, as_set forth therein, have terminated.

- -109-
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performance of any term, provision or

-subsequent similar acts or requests.

-, XXXVI MISCELLANEQUS
A. No waiver of any default by'any Party to this REA

shall be implied from any omission by any 'other Party to

take any action in respect of such default if such default.

continues or is repeated. No express waiver of any default

_shall affect any default or cover any period of time other

than the default and period of time specified in such
epress waiver. One or more waivers of any default in the
covenants contained
in this REA shali?not be deemed to be a waiver of any-sub-
sequent default in the performance of the same term, pro-
vision or covenant‘of‘any other term, provisionvor'covehant
contained in this REA. The consent 6r approval by any such
Pafty to or.of any act.or fequest by any other Party requir-
ing consent or appréual_shall not ‘be deemed to waive or
render unnecessary: the consent or approval to or of any

The ¥igﬁts and remedies
given to aﬁy Party by this REA shall be deemed to be cumu-
lative and no Qne.of such riéhts and remedies shall be
exclusive of any of the others}:or of any other right or
remedy at law or in equity which any such Party m;ght other-

wise have by virtue of a default under this REA, and the

exercise of one such right or rémedy by any such Party shall

]

_-noﬁ impair suchlParty's standing to exercise any other right

or remedy.

B. Neither anything in this REA contained nor any acts

" of the Parties hereto shall be deemed or construed by the

Parties hereto, or any of them, or by any third person, to
create the relationship of principal and agent, or of partner-
ship, or of joint venture, or of any association between any

of the Parties to this REA.

-110~-
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.Succéééors A'fC. _This REA shall, except és otherwise provided herein,
be binding upon éﬁd inure to ﬁhe benefit of the successors
:and assigns of.the respective Parties to this' REA.
Sever- ' D.- If any term, provision or condition contained in
ability - '
this REA shall, to any extent, be invalid or unenforceable,
the rgmaiﬁder of this REA (or the application of such term,
provision or condition to persons or circumsfances other tﬁgn
those in respect of which it is invalid or unenforceable) |
"shall not be affected thereby, and each term, provision and
condition of this REA shall be valid and enforceable to the

fullest extent permitted. by law.

Govern=- E. Thié REA shall be qonstrued in accordance with the

ing ' :

Laws . laws of the State of Utah wherein the Shopping Center Site is
located. -

Captions B F. The captions of the paragrapnhs of this REA are'for

convenience only and shall not be considered nor referred to
-in resoiving questions of interpretation and construction.
Time of G. Time is of the essence with respect to the per-
Essence 0

formarice of each of the covenants and agreements contained .

in this REA.

Terms ' H. The terms, covenants, provisions and conditions

Binding : -
on in this REA to be kept, performed and observed by Developer,
Parties

2ZCMI or Penney (éxcept with respect to the covenants of
ZCMI and Pennéy'contained in sections XXIII and XXIV, res-
pgctively) shall:be binding upon Developer, ZCMI and Pénhey,
' respectiveiy, and their respective successors assigns and

grantees.

-111-
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Release of
Parties and
Mortgagees

8/31/71

-:by such Sections.

I. It shall be a condition precedent to a release
of a grantor Party.that at the time of any sale, transfer
or'coveyance of the fee interest of any Party in its

Tract or part thereof, the grantee Party thereof shall-

“deliver to each of the Parties to this REA an executed

and acknowledged instrument, in recordable form, assuming

“the terms, conditions, covenants and agreements in this

" REA to be kept, observed and performed by the grantor

Party of such interest in such Tract or part thereof,
and upon such occurrence such grantor Party shall, as
respects the fee lnterest in the Tract or part thereof
conveyed, thenceforth-stand-released-and dlscharged from

any and all llablllty for the keeping, performlng and

observing of the said terms, covenants, conditions and

agreements with respect to the Tract, or part thereoi,

in thch such. interest is so conveyed texcept with respect
to the covenaﬁts of 2ZCMI and Penney contained in Sections
XXIII and XXIV, respeétively. It shall be a condition

precedent to the release and discharge of any such

grantor Party that any and all amounts which shall then

be due and payable by such grantor Party to any other,

Party to this. REA shall have been paid to such other Party

and that such. grantor Party shall give ‘notice to other

Parties to this REA of any such sale, transfer or con-
veyance concurrently with the filing for record of the
instrument effecting the same. ' Notwithstanding the pro-
visions of this subparagraph, each signatqu Party shall

remain personally liable to construct its improvements

_in Sections V, VI, VII and VIII. No such signatory Party

shall be released from such obligation’ upon or by any
transfer of its interest in its Tract until it has com-

pleted the construction of its improvements as regquired

'929 I BB T v009
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rNotwithstanding anything to the contrary contained

" in this Section or elsewhere in this REA, if any Party shall

sell its entire Tract, such Party shall be released from all

further liabkility arising under this REA in respect of any

- period after the later of such sale or the termination of

the covenants of such Party contained in Sections XXII, XXIIT

or XXIV as the case may be.

-112{a)-
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In the event that any Party shall sell part or all of
its Tract for the purpose of fiﬁancing the improvements on its
Tract, and shall simultaneously enter into a leaseback of not
less than thirty (30)-yeérs with such fee owner, whereby the
Seller shall have the posgessory rights in said real property;.
subject to the terms of said lease, then and in that event, it
is ekpressly,uhderstood and agreea that so long as said leaseback
'remains.in éxistence'the fee owner of such Tract, or portion
thereof, shall for the purposeé of this REA be given all of the
same rights and'privileges as the holder of a first deed-of trust
or mortgagg of said real ﬁroperty, and such fee.interest shall
not be subject to any lien which might be -created pursuant to
any of the provisions of this REA.to any greater extent than
would be tﬁe holdér of such degd of trust 'or mortgage.

o ' K
In the event. of any termination of such leasehold

interest, and notwithstanding:any language in said lease pre-
venting a merger of title in said fee owner, such provision
shall not be operative to relieve said fee_owher and its

respective succes#érs or'assigns of the ogligationé under and
pursuant to the tééms of this REA, exclusive of the covenants
ofIPenney, as proviaéd in Section XXIII, or.the covenants of
ZCMI, as provided’in Section XXIV, respect;vely; proviced,

however, the fee interest shall not be subject to 1liens

'(arising as provided for herein) which are superior to said

-~

-

fee oWﬁeréhip and whicﬁ attach thereto during the first

twelve (¥2),months in whi;ﬁ the fee interest and the leasehold
interest shall be held by the same Party, 5ut thereafter the
fee interest shall be so subjecﬁ unless dﬁring such.twelve (12)
month period a new lease shall ﬁaﬁe been entered into which
would'otherwisé co$§ly with the provisions of this paragraph

or the lease shall have been assigned to a new Person, in which

&G Wi PHTH08
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event the rights of the fee owner shall coﬁtinue as though no
defaplt had taken place under:éaid lease. In.the eﬁent of

the merger of the title t6 the fee interest and the leasehold
interest is an instituticnal owner (banrk, savings and loan
association, trust company, insurance company or pension fund)
as hereinabove provided for, then and in.thaﬁ event as respects

such institutional owner the provisions of this paragraph

"shall be of no force or effect whatsoever. The lessee under

any gualifying lease, as herein .provided, shall be deemed a
Party hereto so lang as said lease is in existeﬁce. ‘As -used
herein in this paragraph I, tﬁe term “sell":or "sale and
leaseﬁack" shall be deemed to include ény lease by any Party
of all or part of:.its Tract for the purposes of financing

the improvements on its Tract and simultaneous leaseback,

énd the provisions of this parégraph shall apply thereto; and
the terms “oWner"'ané "leasehold" shall incluée a lessee and
leasehold under such lease and leaseback transaction in the

same manner and with like effect.

-J. In any ipgtance in whiéh any Party.to this REA
shall be requested to consent to or approve of any matter .
N
with respect to which a Party's consgnt or approval is
required by any of‘the.provisions of fhis REA, and it is
provided in this REA that in such instance the consent or

approval of such Party may not be unreasonably withheld by

such Party, and the matter of such reasonableness is made

subject to arbitration by this REA, and in the further event

that such Party is found pursuant to said.arbitrat;on pro-
ceedings to have unreasonably withheld such consent or |
approval, such'Party shall not bé monetarily liable to any
other Party to this REA notwithstanding the finding in
arbitration that such Party has unreésonably withheld its

consent or approval.'

~114-
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‘Nature and ' K. Wherever in this REA approval of any Party is.
Time of i . .
Approval required, the same shall not be unreasconably withheld,

ﬁnless specific provision is made herein for the specific
approval to be in the sole and ébéblute discretion of any
party, and unless & different time limit is provided hereiﬁ,
such approval or disapproval shall be given within thirty (30}
days following the‘receipt of the item to be so approved or
disapproved, ox the same shall be cohclusiveiy'deemed to

have been approved by such Party. Any'disapprovai shall
specify with'partiéularity the reasons therefor; provided,
however,.that wherever in this REA any Party is given the
right to approve or disapprove in its sole and absolute dis-
cretion it .may disapprove without specifying a reason therefof.
Whenever unaer this REA consent or approval or disapproval

is reqﬁired of a Party within a time period or consent or
approval of such Party sﬁail be deemed given, the notice of
'submission must direct the addressed Party's attentioﬁ (by a
statement underlined or in capital letters) to the applicable
.time limit. If the notice ofbsubmission does not contain
such statement'the'épplicable time limit shall not commence

to run until a proper notice containing such a statement is

%

given.
Perform- L. If a Party shall fail to perform any of the cove-
ance of : : ' '
Parties' nants to be performed by such Party pursuant to this REA
Covenants - - ' '

(ot@gf<éhén a covenant:to operate a deparfment store), or ;f
a Party;shouid fail to make any required payment hereunder
and sugh:Party shall.fail to .cure such default within sixty
(60) days after either of the other Parties'affécted thereby
.éhall‘have served upcn the defaﬁiting Party notice of such

failure (or if the default is of such character as reasonably

n | . E o C :
T L -115-
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to regquire more than sixty (60) days to cure and the default-
ing Party shall fail to commence to cure the same within such
period or shall fail to use reasonable diligence in curing
such default'thereafter), or if the failure of such Party
relates to‘a.matter which in Developer's or Penney's or
ZCMI's judgment ressonably exercised is of an emergency
nature and’such.failure shall remain uncured for a period of
forty-eight (48f hours after Developer or Penney or ZCMI shall
have served upon such defaulting Party notice of such failure,
then Developer or Penney or ZCMI, as the case may be, may at
its option, and in its sole discretion as to the necessity
therefor, perform:any such cdvenant,lor'make ény such payment
as the defaulting:Party's attorney-in-fact: {such appointment
- is hereby madevfor.such purpose) . Developer or Penney or.
‘ZCMI; as the case'méy be, by reasen of so doing shall not

be liable or responsible for any loss or damage thereby sus-
tained by the-defaulting Party ox anyone holdiné under such

. defaulting Party.

'f/ _ If a Part? hereto shall be compelled or shall elect
to pay any sum of money or do any acts whlch require the
payment of money by reason of the other Party s failure or
inability to perform any of the terms and prov151ons in this
REA to be by such other ‘Party performed, then such default-
1ng Party shall promptly upon demand reimburse the paying
Party for such sums, and all such sums shall bear interest’
at the then prime rate of interest for bank loans plus one
{ %) pe:cent.per.annum (not exceeding the maximum rate per-

mitted by Law). .Any other sums'payable.by a Party.to the

_other Party hereto pursuant to the terms and prov1510ns of

T ) -

this REA. that shall not be pald when due shall bear interest .
:t @

8/31/71
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at the average of the prime rate of interest charged by the

majority of maj@r banks in Salt Lake City at theé date of the
expénditure for bank loans plus one (1%) percént per annum
(not exceeding.the maximum rate-permitted by Laﬁ) from the
due date to the date of payment thereof. If such demand is
made, the Party having so paid shall héve the right to deduct
the amount thefeof,'together with interest as aforesaid, .
wifhout liability or forfeiture, from any sumé then due or

thereafter becoming due from it to the defaulting Party here-

under or under any separate agreement between the Parties.

If the amount so stated is not so paid the Party performing
the work, by serving a written notice upon' defaulting Party

describing the deféulting Party's Tract, the nature of the

‘work performed and the cost thereof, and recording a copy of

such notice in theﬁbffice of the Recorder of Utah County,
shall establish a.lien upon the defauiting Party's Tract and
its fee interest therein in the amount stated in the recorded
notice. No iien shall exist until such notice is recorded.
The priority of such lien shall be determined as of the date
of filing the same.of record. Such lien shall also secure
the reasonable costs and.expenses of enforcing the»same, plus

interest and attorneys' fees, : .

Any deduction made by any Party purshant to the pro-
visions of this Section ffom'any sums due or payable by it
hereunder shall not constitute a default in the payment

thereof unless such Party fails to pay the amount of such

" deduction to the Party to whom the sum is owing within thirty

(30) days after final adjudication that such amount is owing.

The option given.ih this Section is for the sole protection of

.the Party so paying and its existence shall not release the
e : ‘

def?ﬁlting Party from the obligation to perform the terms,

provisions; covenants and conditions herein provided to be

~117-
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performed thereby or deprive'the Party so paying of any legal

rights which it may have by reason of any such default,

The Parties each hereby grant to the other Parties no
non-exclusive rights of entry and non-exclusive easements over

and under any and all parts of their respective Tracts (exclud-

.ing the right to enter a Store building on the Tract of another

Party except where there is located in such Store utilities

. or other'equipment essential for the continuous operation of

Injunc-
- tive
Relief.

either a Store or Common Area on the Tract of the Party claim-

ing the right of entry) for all purposes reasonably necessary

to enable them {(acting difecfly or through agents, contractors,

or sub—contractoré) so to perform any of 'the terms, provisions,
covenants or conditions of this REA which such defaulting Party

shall have failed to perform.-.

M. In the event of any viclation or threatened vio-

: lationlby any Pafty,-Pérmittee or Occupant or. any part of the

Centgrféflany of the terms, restrictions, covenants and condi=~

tions herein provided, any of the Parties shall have the right

to enjoin such violation or threatened violation in a court

Not a
Public
Dedica-
tion

" Breach
Shall Not
Permit
Termina=-
tion

8/31/71

of compétent jurisdiction. Prior to the commencement of any

such .action, ten (10) days prior written notice of such

violation shall be given to the other Party or other person

responsible therefor.

N. Except as provided in Section XXXIII hereof nothing
herein contained shall be deemed to be a gift or dedication of
any portion of the Center to the general public or for the

general public or for any public purpose whatsocever, it being

" the intention of the Parties hereto that this REA shall be

strictly limited_tb.and for the'purposes herein expressed.-

0. Except as provided in Section XVI, it is expressly

agreed that no breach of this REA shall entitle any Party to

" cancel, or rescind or otherwise terminate this REA, but such

1imitation‘shall not affect, in any manner, any other right

. =l18-
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or remedies which the Parties may have hereunder by reason

of ‘any breach of this REA.

Breach : P. A breach of any of the terms, conditions, covenants
Shall Not - . ?

Defeat © oxr restrictions of this REA shall not defeat or render invalid
Mortgage :

the lien of any first mortgage or first deed of trust made in
good faith and for value, but such term, condition, covenant

or restriction shall .be binding'ﬁpon and effective against any
of the Parties whose title to said property or any portion

thereof is acquired by foreclosure, trustee's sale, or otherwise.

Estoppel Q. Each Party will from time to time, on reasonable written
Certifi- A '
cates . regquest therefor from any mortgagee of any other Party, furnish

to such mortgagee thhouc charge a certificate duly executed

and acknowledged hy such Party,lcertifyihé'that'with respect to
such Party, thislﬁEA is_onmodified and ih rull_force and effect;
or if there has heeh,any modification, thar the same is in full
force and effect as-modified and stating any such modifications:
and whether or not there is then existing any ‘claim of default

hereunder by such Party against any other Party, and if so,

specifying the nature thereof.

DULY EXECUTED by the Parties hereto as of the day and

year first above written.

"UNIVERSITY MALL INC,

wldsllesl il

N ¢k% Pres
Feerefary :
VicCyres ' \“\weneveloper

A QﬁﬂngTTEST'

'.’.

N v -

: w % %//—’BY
.fii /Z¢4—7 A% Vice President

e - Assi ant“gecretary '
o_..ELb. ‘f Penney

ZIONS COOPERATIVE MERCANTILE
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COUNTY OF Sai7 LAlZE

On this the 2’?‘:—7 day of Oerzvme, 197/ , before me, a Notary Public duly
authorized in and for the said County in the State aforesaid to take acknowledgments,
personally appeared WAL«-MC R WeooBURY and Rpcen & B.&cwrv ,
I't,Sldln“ at & ol Vu’_e‘ FrasipopNT r
to me known and Lnown to me to be President’of UNIVERSITY MALL,
INC., , onc of the corporations described in the foregoing instrument,

~andyacknowledged that as such officer, being authorized so to do, he executed the foregoing

instrument on behalf of said corporation by subscribing the name of such corporation by
himself as such officer and caused the corporate seal of said corporation to be affixed thereto,
as his free and voluntary act, and as the free and voluntary act of said corporation,. for the

uses and purposes therein set foi‘th

£ /‘p IN WrrNass WHEREOF, I hereunto set my hand and ofﬁcxal seal

'='--'E>:f““?p .,

S . O LM}Commzsszon Expires: . |
T r‘ U ": S" /@‘ﬁ( 5 ¢ Wﬁ‘-&/

Notary Public

----- ...nouoo
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Ce e NS . : P«Zto/uc, /frwam, ey, Uran

- " N J ‘
STATE oF (fro9 s ) g
COUNTY OF g . rilgpci= "

On this the 2 ~o day of Fbromee, 1922/, before me, 2 Notary Public duly
authorized in and for the said County in the State aforesaid to take acknowlcdgmems

‘personally appeared A4/, // B~ NETT ,

residing at , . .
President of ZIONS COOPERATIVE MERCANTILE

to me known and known to me 1o be
INSTITUTION , one-of the corporations described in the foregoing instrument,

and acknowledged that as such officer, being authorized so to do, he executed the foregoing

instrument on behalf of said corporation by subscribing the name of such corporation by -

himself as such officer and caused the corporate scal of said corporation to be affixed thereto,
as his free and voluntary act, and as the free and volumary act of saxd corporation, for the

leuses and purposes therein set forth.

'-’|r -

<' I\T WITNESS WHEREOF I hereunto set my hand and official seal
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. Ll'rv 'i‘ o ' : Co

"'imml‘““

STATE OF NEW YORK 1
COUNTY OF NEW Yom\j;

Wliie ol 5 Y , . - .
Onhisthe 2 day oc.((?JE'd 5 - 7{ before me, 2 Notary I Public
duly authorized in and .or the saic C ity In the Staic aforesaid o take
acl\nowl\.a.wx.zc*lts Dcr:.ox..‘ ly appeaz .F Sears

esiding mg -05 80th | Street
o me knd@GKsag Ha}wﬂic{o PP to be a Vice President of
PROP? J_RTIES INC,, onc of the co.pom:.o.n described in
instrument, and acknowledged thar as such officer, .)c'..‘.g authorized so to co,
he exccuted the f“crro.nrr instrument on behalf of said corporation b

.';Jbb;,hbln” the name of n:d corporaz ion by himself as such officer and ¢
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uscs and purposes chrcm se: forth.
~ .

IN WITNESS WHEREOF , I hereunto ser my hand and/ofucml SCal

My Commission Expires: .

s — Tt . T T ks S o A gy b ok S e b e s

a— BT

W MICHAEL Lo v*rn{no'\: ~e,

3 { Notary Public, State of New York . =%,

: N2, 31-7602575 o I

Qualified in Mavw Yok D-e-ty et

COmmms:an Expires March 30, 1272 17 %
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No *my Public AR
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EXHIBIT A

LEGAI, DESCRIPTIONS

PART T

DEVELOPER TRACT

(PART 1) : ) . .
BEGINNING AT A POINT WHICH IS 301.73 FEET NORTH AND 495,98
FPEET WEST FROM THE SCUTHEAST CORNER OF SECTION 23, T6S5, RZE,
SLB, 8 M; . - ~

THENCE NORTH 00°13' WEST 199.32 FEET;
THENCE SOUTH 89°18' EAST 46.70 FEET;
THENCE NORTH 00°13' WEST 330.00 FEET:
THENCE NORTH 89°18' WEST 46.20 FEET:
THENCE NORTH 00°13' WEST 39.7) FEET:

" THENCE NORTH 85°38' WEST 906.38 FEET:
THENCE SOUTH ‘00°932' WEST 256.98 FEET:
THENCE SOUTH 89°25' EAST 79.84 FEET:
THENCE SOUTH 00°33' EAST 149.49 FEET;
THENCE NORTH 88°55' WEST 467.95 FEET;

. THENCE SOUTH 04°02' WEST 283.22 FEET:

. THENCE NORTH 85°58' WEST 56.57 FEET;
THENCE SOUTH 04°02' WEST 460.00 FEET:
THENCE SOUTH 85°58' EAST 284.07 FEET:

" THENCE SOUTH 04°02' WEST 116.43 FERT;
THENCE SOUTH 00°59'.WEST 164.29 FEET;
THENCE NORTH 89°03' EAST 26.51 FEET:
THENCE SOQUTH 88C46' EAST 136.38 FEET;
THENCE SOUTH 86°42' EAST 80.06 FEET:
THENCE SOUTH 84°43' EAST 50.43 FEET;

- THENCE SOUTH 82°08' EAST.133.89 FEET:

" THENCE SOUTH 79°32' EAST 130.04 FEET;
THENCE NORTH 04°02' EAST 284.12 FEET;
THENCE NORTH 85°58' WEST 6.72 FEET; _ - . .
THENCE NORTH 04°02' EAST 460.00 FEET; i
THENCE SOUTH 85°58' EAST 141.50 FEET; _ -
TEENCE NORTH 04©02' EAST 151.52 FEET: - '

THENCE SOUTH 85°58' EAST 381.12 FEET
TO POINT OF BEGINNING. .
AREA = 28.790 ACRES

(PART 2) :
AND BEGINNING AT A POINT WHICH IS 554.48 FEET NORTH AND 2675.24
FEET WEST FROM THE SOUTHEAST CORNER OE SECTION 23, Tes, R2E, SLB 8 M;

THENCE SOUTH 18931' EAST 31.64 FEET;

THENCE SOUTH 88%44' EAST 301.25 FEET;

THENCE NORTH 04°02' EAST 29.77 FEET;

THENCE NORTE 88°43' WEST 115.49 FPEET; , :
THENCE NORTHE 88944' WEST 197.90 FEET ,
TO POINT OF BEGINNING. S .

AREA = 0.210 ACRES

TOTAL- AREA = 29.000 ACRES

' COC I HHY T ve0e
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PART IT

PENNEY TRACT

BEGINNING AT A POINT WHICH IS 540.00 FEET ALONG THE SECTION
LINE BEARING NORTH 89°18' WEST AND 25.00 FEET NORTH FROM THE '
SOUTHEAST CORNER OF SECTION 23, T6S, R2E, SLB-8 M;

. THENCE NORTE 00°13' WEST 140.00 FEET;
. THENCE SOUTH 89°18' EAST 45.00 FEET;
THENCE NORTH 00°13‘' WEST-130.68 FEET;
THENCE NORTH 85°58' WEST 381.12 FEET;
THENCE  SOUTH 04°02' WEST 151.52 FEET;
THENCE NORTH 85°58' WEST 141.50 FEET;
THENCE SOUTH 04°02' WEST 460.00 FEET:
TEENCE SOQUTH 85°58' EAST 6.72 FEET;
THENCE SOUTH 04°02' WEST 284.12 FEET; :
THENCE SQUTH 79°32' EAST 28.67 FEET; . , o,
THENCE SOUTH 78°11' EAST 115.50 FEET; .
THENCE SOUTH 78°00' EAST 79.29 FEET;
THENCE SOUTH 78932' EAST 224.66 FEET;
THENCE SOUTH 81956" EAST 166.63 FPEET;
THENCE SOUTH 88°952' EAST 116.93 FEET;
THENCE NORTH: 00°39' WEST 638.53 FEET;
THENCE NORTH 89°18' WEST 180.00 FEET;
THENCE NORTH 62.00 FEET
TO POINT OF BEGINNING. - :
AREA = 13.200 ACRES .

gpc Wi PP 008
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PART TIIT

ZCMI_TRACT

BEGINNING AT A POINT 30.54 FEET NORTH AND 2499.41 FEET

WEST OF THE SOUTHEAST CORNER -OF SECTION 23, T6S, R2E, SLB 8 M;
THENCE SOUTH 18°31' EAST 578.02 FEET;
THENCE NORTH g80235"' EAST 524.31 FEET;
THENCE NORTH 89003 ' EAST 165.00 FEET:
THENCE NORTH 059! EAST 164.29 FEET:
THENCE NORTH 4002' EAST 116.43 FEET;
THENCE NORTH 85°58] WEST 284.07 FEET:
THENCE NORTH 4002’ EAST 460.00 FEET:
THENCE SOUTH 85058"' EAST 56.57 FEET:
THENCE NORTH 4002' EAST 283.22 FEET;
THENCE NORTH 88055' WEST 389.32 FEET:
THENCE NORTH 88043"' WEST 181.96 FEET:
THENCE SOUTH 4002 WEST 29.77 FEET
~ THENCE NORTH ago044' WEST 301.25 FEET;
THENCE SOUTH 18031' EAST 31.64 FEET:
THENCE SOUTH §8044' EAST 289.09 FEET:
THENCE SOUTH 4002' WEST 190.68 FEET:
THENCE NORTH 85058"' "WEST 90.83 FEET:
THENCE SOUTH 71029' WEST 115.00 FEET:
THENCE SOUTH 18031*' EAST 250.00 FEET

- ¢0 POINT OF RBEGINNING. ‘
. AREA = 15.796 ACRES
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PART TV

PHASE 2 TRACT

( B

éEGINNING AT A POINT WHICH IS 870.75 FEET NORTH .AND 497.64
FEET WEST OF

THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE

NORTH
NORTH
NORTH
SQUTH
SOUTH
NORTH
S0UTH
SOUTH

THE SOUTHEAST CORNER OF SECTION 23, Tés,

00913
89°20"
00°30"
89°30"
00°16"
89925
00°32"
85958

WEST
EAST
WEST
WEST
EAST
WEST
WEST
EAST

TO POINT OF BEGINNING.
9.768 ACRES

AREA =

DN .
/f%

Y

(EXEIBIT A)

453.69

138.77
50.00
969,56
50.00
- 67.63
383.72

906.38

FEET;
FEET;

FEET: -

FEET:
FEET;
FEET;
FEET;
FEET

R2E, SLB 8 M;
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.PART V

SC-1 ANNEX DESCRIPTION

-

BEGINNING AT A POINT WHICH IS 32.62 FEET SQOUTH AND 359.98.
FEET WEST FROM THE SOUTHEAST CORNER OF SECTION 23, T6S, RZE, .
SLB 8 M; '

. THENCE SOUTH 00°39' EAST 638.53 FEET;
THENCE SOUTH 88°52' EAST.. 77.96 FEET;
THENCE NORTH 89°14' EAST 109.00 FEET;
THENCE NORTH 00°46; WEST 90.00 FEET;

- THENCE SOUTH 89°14' WEST 9.00 FEET;
THENCE NORTH 00946' WEST 95.00 FEET;
THENCE SOUTH 89°14' WEST 100.00 FEET:
THENCE NORTH 00°46' WEST 454.15 FEET;
THENCE NORTH 89918' WEST 76.64 FEET
TO POINT OF BEGINNING.

AREA = 1.576 ACRES

6RG I T T X008
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PART VI

TOTAL PHASE T DESCRIPTION

" BEGINNING AT A POINT WHICﬁ IS 540.00 FEET ALONG THE SECTION
LINE BEARING NORTH 89°18' WEST AND 25 FEET NORTH FROM THE SOUTH-
EAST CORNER OF SECTION 23, T6S, R2E, SLB 8 M;

THENCE NORTH 00913' WEST 140.00 FEET;
THENCE SOUTH 89°18' EAST 45.00 FEET;
THENCE NORTH 00°13' WEST 330.00 FEET;

.. THENCE SOUTH 89°18' EAST 46.70 FEET;

THENCE NORTH 00°13' WEST 330.00 FEET;
THENCE NORTH 89°18' WEST 46.20 FEET;

. THENCE ™NORTH 00°13' WEST 39.71 FEET;

THENCE NORTH 85°58' WEST 906.38 FEET;
THENCE -SOUTH 00°©32' WEST 256.98 FEET;
THENCE SOUTH 89°25' EAST 79.84 FEET;
THENCE SOUTH 00°933' EAST 149.49 FEET;
THENCE NORTH 88955' WEST 857.27 FEET;
THENCE NORTH 88%43' WEST 297.45 FEET:
THENCE NORTH 88944' WEST 197.90 FEET;
THENCE SOUTH 18©31* EAST 63.28 FEET;
THENCE SOUTH 88944' .EAST 289.09 FEET;
THENCE SOUTH 04°02°:WEST 190.68 FEET; .
THENCE NORTH 85©58' WEST 90.83 FEET;
THENCE SOUTH 71°29' WEST 115.00 FEET;
THENCE SOUTH 18°31' EAST 828.02 FEET;
THENCE NORTH 88935' EAST 524.31 FEET;

* THENCE NORTYH 89°03' EAST 191.51 FEET;

THENCE SOUTH 88%946' EAST 136.38 FEET:
THENCE SOUTH 86%942' EAST 80.06 FEET;
THENCE SOUTH 84943* EAST 50.43 FEET:
THENCE SOUTH 82°08°' EAST 133.89 FEET;
THENCE .SOUTH 79°32' EAST 158.71 FEET;
THENCE SOUTH 78911' EAST 115.50 FEET;
THENCE SOUTH 78°00' EAST 79.29 FEET;
THENCE SOUTH 78©932' EAST 224.66 FEET:
THENCE SOUTH 81°56' EAST 166.63. FEET;
THENCE SOUTH 88952°* EAST 116.93 FEET;
THENCE NORTH 00°39' WEST 638.53 FEET;
THENCE NORTH 89°18' WEST 180.00 FEET:
THENCE NORTH ; 62.00 FEET
TO POINT OF BEGINNING.

AREA = 57.996 ACRES

Attached to and forming-part of REA dated Cuizngn Z, /77/

’

by and between University Mall, Inc., ZionsCooperative Mercantile
Institution and J. C. Penney Properties, Inc., covering premises
situated at Orem, Utah.- ‘

Initialed by . . . Initialed by . 1Initialed for

Deve er ) ' ¢ ZCMI o Penney
_(if;fi, R . “/‘&/lkgg;\ S By<;ji%§i;7

(EXHIBIT A)
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- Properties, Inc.,
at Orem, Utah.

EXIHIBIT B - Attached to and forming part of

REA dated Cxuremsp = 77/ , by and between
University Mall, Inc., Zlons Cooperative

Mercantile Institution and J. C. Penney
covering premises situated

Initialed by Initialed by Initialed for

e@ér . '- %M% enr‘usﬂv )
\CaVo 1.{386? |
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Book 1244
Page 541
~ Exhibit B
Entry 14867
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EXHIBIT C
e - BUILDING HEIGHTS LIMITS _ - =
L MA% - - C

ZCMI:STOREI'I‘ '3“1f;. m_{ 5% - feet from ground .floor to
o o PR " top of penthouse. -

ZCMI .TBA - CL Ahﬁ;u' ;'24iifeet from ground floor to .
" . Lo o top of parapet.

PENNEY STORE .. - .- 54  feet from ground £loor to
' ol sl Y top of parapet.

PENNEY TBA _ . 'fliilT"iﬂ,:f24t‘feet from ground floor to-
" ' LT ;. top of parapet. '

FUTURE (THIRD) = . ~ . -5l4 feet from first floor to

DEPARTMENT STORE . . top of parapet.
DEVELOPER MALL BUILDINGS 25 feet from ground floor at

Including Enclosed Mall - ' ' street level to top of
.. .. .+ ..parapet, except Junior De-
Lo partment Store 34 feet from.
: .- ground floor at street level
"y " to top of parapet and Enclosed
- " Mall 38 feet from ground f£loor
at street level to-top of parapet.

The foregoing heights'include penthouses or roof structures for
‘the nousing of elevators, stairways, tanks‘and.fané Qf similar

‘-equipment  required to operate a building. .

Attached to and forming part of REA  dated (o7oscR, =2 /727/
by and between University Mall, Inc., Zions Cooperative Mercantile
Institution and. J. C. Penney Propertles, Inc., coverlng premises

situated at Orem, Utah.

Initialed by .. = Initialed by = . Initialed for
Developer L .. ZCMI &é%; o Penney
@ AN o SO

7l

_ R:9/29/71
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EXHIBIT "D
SIGN CRITERIA

A. General,

1. Approval of "store design drawings' or working drawings and specifications for Tenant's .
leased premises does not constitute approval of any sign work. Tenant shall submit to Landlordts
Archiltect for approval drawings showing all proposed sign work to be erected in connection with
Tenant's leased premises. Such signs shall conform to the sign criteria as outlined herein
and drawings submitted for approval shall clearly show graphic &8 well as construction and
attachkment details of all signs including electrical load requirement and brightness in foot-
lamberts, Erection of any signs shall be prohibited unless approved by Landlord's Architect
and necessary public regulatory officials. The cost of such signs and the installation there=~
ol shall not be included as part of Tenant's Work to which Landlord's contribution (under

Sectlion 6.02 of the Lease) shall apply.

2. It is intended that the signing of the stores in University Mall shall be developed in an
imaginative and varied manner., The criteria herein below set forth shall govern,

3._&{ Although previous and current signing practices of Tenant will be considered, they will
not govern signs to be installed in University Mail.

b. Landlord's written approval of Tenant's sign drawing and specificatlons is required.
Tenant shall submit quadruplicate copies of its sign drawing and specifications for Land-
. lord's approval prior to fabrication of sign. Such drawings shall show location of sign on
storefront or designated space, gilving color, materials, attachment devices and construction

detalls.

c. All signs shall have concealed attachment devices, c¢lips, wirlng, transformers, lamps, tubes
and ballasts, o

"B, Criteria -- Signs on the Interior of the Mall.

1. Tenant shall be required to identify the leased premises by signs. -All signs and identifying
marks shall be within the limitatlons of the leased premises between the floor line and ceiling
line. All such signs shall be subject to the requirements and limitations as outlined herein-

after and the approval of Landlord's Architect. o .

a. Signs shall not project beyond the line of the leased premises bordering "common area” more
than two (2) inches 1f less than eight (8) feet above finished floor line or more than slx

(6) inches if sbove eight (8) feet.
b. The wording of signs shall be limited to the store name only.

The use of corpeorate crests, shlelds, or insignia will be permitted provided such corpo-
rate crests, shields or insignis shall not exceed the average height for sign letters.

d. Multiple or repetlitive signing will be allowed proviced the area of such signing conforms
to the limitations set forth herein. .

e. Sign letters or components shall not have exposed neon or other lamps. All ‘light source
shall be concealed by iranslucent material, Sign letters or components may be back-illumi-
nated with lamps contained wholly within the depth of the letter.  Maxirum brightness in .
any event shall not exceed 100 foot-lamberts,

f. T™e average height of sign lefters or components on stores containing less than 12,500 sqg.
ft. on one level -shall not exceed 18". The average height of sign letters or components on
stores containing more than 12,500 sq. ft. shall not exceed 24",

e . .
The ex;?eme outer limits of slgn letters, components or insignia shall fall within a rect-
angle with each of the two short sides of which shall not fall ¢closer than 24" to the side
lease lines of the leased premises; the top side of which shall not fall closer than 12"
to the soffit of the mall facia element. No part of the sign leiters shall hang free of
the background when such background 1s provided. .

2. The fbllowing types of signs or '5ign component§ shall be PROHIBITED:

a. Signs employing moving or flashing lights, .

b. Signs employing exposed raceways, ballast boxes or transformers.

¢. Sign manufacturer's names, stamps or decals.

d. Signs employing painted non-illuminated letters,

e, Signs employing luminous-vacuum formed type plastic letters.

f. Signs of box or cabinet type employing luminous plastic panels,

‘8., Signs employing unedged or uncapped plastic letters or letters with no returns and

exposed lastenings.

h, Papér or cardboard slgns, stickers or decsls hung arcund, on, or behind storefront glass
(doors and/or windows%? o . .. .

i. S1gns employing noise making devices and components,

[ m s ——— — = e —
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C. Criteria -- Signs on the Exterlor of the Building.
1. Te tenant of any lecased premises having lensed ares in excess of 7,000 8q, £+. may erect
& sign on the exterior facade of such building in an area specifically designated for such
sign locatlon and located thereon as directed by Landlord. Any such exterior sign shall
be subjeet to the reguirements .and limitations as outlined hereinafter.

{e) All signs shall be constructed of a uniform type letter, color, finish and lighting
835 directed by Landlord.

_(b) The wdrding of the sign shall be limited to the store name only.
(¢) The use of corporate crests, shields, or insignia will not be permitted,
{d) ALl sign letters shall be pan-channel type with translucent covers over lignt source.
D. Pylon Signs
1. Not permitted except for- stores with minimum 50,000 sg. ft. of fioor area, and theaters,

2. Buch signs to advertise "University Mall" and above uses may be permitted only if first
approved by appropriate Municipal authority and lLandlord's Architect. '

e, o o P - s . s et i i A e 0 i B s o i

.(i:

o)

Attached to and forming part of REA dated CCareBch = 97y .
by and between University Mall, Inc., Zions Cooperative Mercantile
Institution and J. C. Penney Properties, Inc., covering premises

" situated at Orem, Utah.
Initialed by : | _ - Initialed by - : Initialed for
Developer _ L . ZeMI : ' - Penne
= S S S
- (12;52) : : i -‘/‘4/1 . . 13},'(1 :
R :
BN )
(EXHIBIT D) - - : 2. ' - : ‘.

R:9/23/71
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EXHIBIT E

RULES AND REGULATIONS .

A. COMMON AREA

1. The surface of the Automobile Parking Area and side=-
walks shall be'maintained level, smooth and evenly covered with
the type of suffacing material originally installed thereon, or

such substitute thereof as shall be in all respects equal thereto

~in quality, appearance and durability.

2. All papers, debris, filth and refuse shall be re-
moved from the Centef; and pavéd areas shall be washed or thor-
oughly swept as required; All sWeeping shall be at intervals be-

fore the Stores shall be open for business to the public, using

‘motor driven parking lot vacuum cleaning vehicles where feasible.

3. All trash and rubbish containers located in the

‘Common Area for the use of Permittees shall be emptied daily and

L

.shall be”@ashed at -intervals sufficient to maintain the same in a

‘¢lean condition.

4. All landscaping shall be properly maintained, in-

cluding removal of dead plants, weeds and foreign matter, and

such rgplanting and replacement as the occasion may requife.
5. All hard-surfaced markings shall be .inspected at

regular intervals and promptly repainted as the same shall become.

'un51ghtly or . lndlstlnct from wear and tear, or other cause.

6. All sewer catch basins shall be cleaned on a schedule

sufficient to maintain all sewer lines in a free-flowing condition

. C . -
and all mechanical equipment related to storm and sanitary sewer

-facilities. shall be regulafly_inspecﬁed and kept in proper working

order.

GHG MW BH 008



7. All asphalt paving shall be inspected at regular
intérvals and maidtained in a first~class condition.

8. All stairways shall be: (a) swept and washed at
intervalslsufficient po_maintain the same in a clean condition;
(p) inspected at regular intervals; and (c) promptly repaired
upon the occurrence of any irregularities'or.wornlpoftions
thgreof.

9. All glass, including skylights, plate glass and/br
glgss-enclosed devices, shall bd.cleaned at intervals sufficient
to maintain the same iin a clean condition.

10. All surface utility facilities servicing the Common
Area, including, but not by way of limitation, hose bibbs, stand-
| pipes, sprinklers and'domestid water lines, shall be inspected
at regular intervals: and promptly repaired or replaced, as the
'occasion may require, upon the occurrence of any defect or mdl_

. functioning.

1l1. All Common Area amenities, benches, and institutional,

" directiocnal, traffic: and other signs shall behinépected at regular

intervals, maintained in a clean and attractlve surface condition

and promptly repaired ‘or replaced upon the occurrance of any de-

- fects or 1rregular1t1es theretor

"

/Ai' All lamps shall be inspected at’ regular lntervals
.~and al& lamps shall be promptly replaced when no longer properly
fun;tlonlpg.

lBl The improvements on aﬁd to the Common Area shall be
repaired or replaced with materialé, apparatus and facilities‘of'
quality at least eqﬁal to the quality of the materials, apparatus

and facilities repaired or .replaced.
: _ co o R

(EXHIBIT E) Sec. A
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14. The Common Area shall be illuminated in su;h areas
as the Parties'shall_determihe, at least dgring such hours of
darkness as any of the Stores shall be open for business to the
public, and for a reasonable period thereafter, in order to -
permit safe egress from the Center by Permittees, and shall also
"be illuminated during such hours of darkness and in such manner
as wili afford reasonable security for the Storeé.r

15. The Parties shall use their best effdrts,to reguire
‘their respective Permittees to comply with all regulations with
respect to the Common Area, inclddiﬁg; but not by way'of limi-
'tation, posted speed limits, directional markings and parking
stallimarkings. |

16. With respect to all mechanical and electrical fa-
cilities and systems serving the Enclosed Mall, including, but.
not.by way of limitation, the lighting facilities, Qertical trans-
portation faciiities;.Qentilating and cooling  systems, and actuated
or manualiy operated doors, Developer shall (a) inspect the same
--at regular intervals, (b) promptly repaif the same upon the oc-

' currence of any failure, defect or malfunctioning ana (c) as re-
spects the said ventilating and céoling systems, maintain the same
so as to comply with the performance specifications approved con-
currently herewith. -

17. The ventilating and cooling.systems for the.Enclosea
Mall shall be 6perat¢d in acbordance with the provisions of the
REA and of these Rules and Regulations, at least during the same
_hours and on the same days thaf_the ventilating and cooling systems
“serving the Developer‘s Mall Stores and/or Penney Store and/or the
ZCMI-Stofe shall be operating.‘

18. All surfaces of the Enclosed Mall which are painted
or otherwise finished shall be cleaned at regular intervals, and
‘repainted or otherwise refinished at least once during every
five-year period, and the ceiling of the Enclosed Mall shall be
regqularly éleaned, and painted or repainted, as necessary, giving

particular attention to the areas surrounding the diffusers.
-,/‘/‘l" - .
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19. All of the Common ‘Area shall be maintained free

from any obstructions not required, -including the prohibition

of the sale or display of merchandise outside the exterior

walls of buildings within the Center, including those withiﬁ

any recessed area, except in areas specifically designed within

the said Centexr for such purposes.

B. FLOOR AREA

| 1. The.0ccupants of the Mall Stores shall be open-for :
business dai ly, holidays excepted (but not prohibited), for a£ |
least forty (40) hours per week from-énd after.the dates when
they shall-oriéinally‘open for businéss to the general public

and continuously so remain open for business at least all hours

' that each one or more of the department stores shall be open for

business. All Mall Store Occupants shall have their window dis-
plays, exterior signs' and éxterio; advertising aisplays adequately
illuminated continuouéiy during such hours as one of the department
stores shall illuminaﬁe their window displays, exterior signs or
exterior adverﬁising displays; provided, however, that the fore-

.going provisions shall be subject, as respects any business con-

“trolled by governmental regulationé or labor union c¢ontracts in

its hours of oéeration, to the hours of operation so prescribed.
2. All Floor Area,'iﬁcluding vestibules, entrances and
returns, doors, fixtures, windowé and plate glass shall be main-.
tained in a safe, neat and clean condition.
3. All trash,'refuse and waste materials shall be regu-
larly remqved from the premises of each Occupant of the Center, .

and until removal shall be stored (a) in adequate containers,

- which such contaéners,shéll_be located so as not to be visible

-

to the(géherél public shopping in the Center, and (b) so as not
T ‘
to constitute .any health or fire hazard or nuisance to any Occupant.
4. No portion of the Center shall be used for lodging

purposes.,

(EXSIBIT E) o 4. - ; Sec. A - B
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5. Neither sidewalks nor walkways'Shall be used to

display, store or place any merchandise, equipment or devices.

6. No advertising medium shall‘be utilized which can

be heard or experiénced outside of the Floor Area, including,

without limiting the generaltiy of the foregoing, flashing

television.-

"7. No auction, fire, bankruptcy or going=-out-of-busi-

any portion or portions thereof.

" lights, searchlighté, ioud.speakers, phonographs, radios or

ness sale shall be conducted in, at, on or about the Center or

8. No use shall be made of the Center or any portion

or portions thereof which would ({(a) violate dny law, ordinance

or regulation, (b) constitute a nuisance,  (c) constitute an extra

hazardous use, or (d) violate, suspend or void any policy or

policies of insurance on the Stores.

9. Developer shall use its best efforts to require

Occupants of the Developer Tract to cause all trucks servicing

- the retail facilities of Developer Tract to load and unload prior

to the hours of the Center opening for business to the general

pﬁblic, except in enclosed loading and unloading areas.

C. CONDUCT OF PERSONS

‘The Parties hereto do hereby establish the following

rules and regulations- for the use of roadways, walkways, Malls}

Automobile Parking Areas, and other common-facilities provided

for the use of Permittees:

1. No person shall use any roadway, walkway or Mall,

except as a means of egress from or ingress to any Floor Area and

Automobile Parking Areas within the Centex, or adjacent public

streets. Such use §Péll be in an orderly manner, in accordance

not bhe used'at‘a speed in excess of 20 miles per hour and shall

(EXHIBIT E) T 5.
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nor be used for parking or stopéihg, except for the immediate
.leadihg or unloading of passengers;' No walkway or Mall shali
be used for'other than pedestrian travel.

2. No person shall use any Automobile Parking Areas,
except for the parklng of motor vehlcles .during the period of
time such person or the occupants of such vehicles are customere
or bu51ness anLtees of the retail establlshments within the
Center. ~All motor vehicles shall be parked in an orderly manner
] within the painted lihes defining the individual parking places.
’ Durlng peakjperlod of business activity, limitations may be im-
'posed as to the length of time for parking use. Such limitations

may be made in specified areas.

3. No'persen shall use any utility-area, truck court
or other area reserved for use in connection with the conduct of
business, ekcept for the specific purpose for.which permission to
use such area is éiven.'

4. No employee of any businese in the Center shall use
any area for motor vehicle parking, except the area or areas spe-
'cifieally_designated for empioyee parking fer the particular period
of time such use is ro be mede. Ne employer_shell designate any -
~area for employee'parking, except such area or areas as are desig-

nated in writing by Developer, Penney and ZCMI.

5. No persen, without the written consent of Developer,.
. 2CMI -and Penney.shall'in-or on any part of the Common Area, except
J epprovedvﬁéoeks in the Enelqsed Mall.outside the ZCMI Court and
tPenney/égdrtQ. - .

. S "Ye) vend, peddle or eolicit orders for sale

1or distribdtion of any merchandise,.device;Aservice,'

periodical, bd%k,vpamphlet er other matter whatsoever.
(b) . Exhibit any sign; placard, banner, notice

‘or other written material.

0GG I k737" )ip[]ﬂ
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(c) Distribute any circular, booklet, handbill,
placard or other material.

(d) Solicit membership in any organization, group
or.associat;on-or contribution for any purpose.

(e} Parade,.rally,'patrol, picket, demonstrate
or engage in any cqnduct that might tend to interfere
with or impede the use of any of the Common Area by
-any Eermittee, create a disturbaﬁce, attract attention

. or haréss, anhoy, disparage or be detrimental to the
interest pf any pf the reﬁail establishments within
the Center.

(f) Use any Common Area for any purpose Qhen noné
of the retail establishments within the Center is open
for business or employment.

| (g) 'Throw, discard or deposit”any paper, ¢glass
dr extraneoﬁs.matter of any kind, excepf in designated
receptacles, or creéte litter or hazards of any kind.

(h) Use any sound making device of any xind or
create or produce‘in any manner noise or sound that
©1s annoying, unpleasant; or distasteful to Occupants
or Permittees.

(i) - Deface, damage or demolishnaﬁy sign, light
standard or fixture, landscaping material or other
improvement within the Center, or the-property of
_customers, business invitees or employees situated
within the Center. | |
The listing of specific items as being prohibited is

not intended to be exclusive, but to.indicate in general the

) u
manner in which the right to use the Common Area solely as a means

TCC IV BT H008

of access and convenience in shopping at the retail establishments

in the Center 'is limited and controlled by the Parties in the Center.

@
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Any Party shall have the right to remove or exclude

from or to restrain (or take legal action to do so) any un-

authorized person from, or from coming upon, the Center or any
portion thereof, and prohibit, abate and recover damages arising

from any unathorized act, whether or not such act is in express

violation of the prohibitions listed above. In so acting, such
Party is not the agent of other Parties or Occupants of the

Center, unless expressly authorized or directed to do so by such

Party or. Qccupant in writing.
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